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PREFACE 

This handbook fully answers all the ques- 
tions found in Gano's Commercial Law, at 
the close of each of the topics treated, giving 
the reasons and stating the legal principles 
involved in each case. By its aid the teacher 
will be enabled to go before his class with such 
an understanding of the points of the lesson 
as to invest the subject with that peculiar inter- 
est which questions of law properly treated 
always arouse. This is especially true in the 
use of Gano's Commercial Law, since all the 
cases cited are actual ones that have been 
passed upon by the courts. 

It also contains a chapter devoted to sug- 
gestions for creating interest in the study of 
law and to plans of conducting law recitations, 
reviews, and examinations which are in actual 
use in classes conducted by some of the most 
successful teachers of commercial law in com- 
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4 PREFACE 

mercial and high schools. These suggestions 
have been made by teachers who use Gano's 
Commercial Law and who have found the 
book especially adapted to progressive and 
effective methods of teaching. Commercial 
law teachers who have felt the need of such 
helps will find in these suggestions and answers 
just the assistance they require. 

Intelligent use of this handbook will inspire 
confidence in the teacher and create such en- 
thusiasm on the part of the student as to make 
him eager to look up questions assigned to him, 
and, as a result, cause him to become genuinely 
and permanently interested in the subject of 
commercial law. 



SUGGESTIONS TO TEACHERS 

Do Students ask Questions ? 

Perhaps there is no more certain indication of 
a student's interest in a subject than the fact 
that he asks questions of his teacher, and no 
more accurate measure of that interest than the 
character of the questions he asks. If students 
ask intelligent questions, either during or out- 
side of class exercises, the teacher is probably 
using a good method. He is securing their 
attention and exciting their interest in the study. 

Students inclined to ask questions, or pos- 
sessing even the slightest disposition to do so, 
will find no other field so inviting as the law. 
Old and young, bright and dull, forward and 
diffident, one and all alike, if the conditions 
are right, will wish to ask questions in law. 
Thoughtful and original, as well as unprofit- 
able and unanswerable questions, but prompted 
by a genuine interest and desire to know. It 
is human nature to be curious regarding our 
rights and obligations and to wish to ask what 
we may do and what we may not do. And 
some students will ever be alert to take the 
teacher's questions and from them frame others 
that suggest themselves to their minds with 
conditions differing from those given. Also 
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actual circumstances, known to the student, will 
occur to his mind during the course of the 
lessons, and he will wish the teacher's opinion 
concerning such cases. The teacher of law 
will invariably find in his classes many students 
who possess this perseveringly inquiring turn 
of mind. 

Teacher's Attitude towards the Ques- 
tioner 

How shall this spirit be met ? What shall 
be the teacher's attitude towards such a con- 
dition ? Shall he encourage it ? By all means. 
That is just why the teacher is there, to fos- 
ter, not to stifle, such a spirit. Of course, he 
will use tact in guiding and answering the 
student's queries. Irrelevant questions which 
interrupt the teacher's plan may have to be 
checked, but the greatest consideration must 
be shown for the students who begin to ask 
questions, especially if they put them in a 
timid or imperfect manner. Yes, most certainly 
encourage and, if necessary, invite their ques- 
tions. Do not suppress them. 

The Young Teacher's Difficulty 

" But," the young teacher says, " I dare not. 
It is all I can do to answer the straight ques- 
tions of the lesson right from the book, and 
I can put those to the class myself." Now, 
no law teacher can answer offhand all the 
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questions that may be put to him, no matter 
how well-read or experienced he is. He miy 
often have to reserve decision, even as the 
judges sometimes do in court, and the better 
he knows the subject, the harder the questions 
he will be asked. And does our young teacher 
realize how much more it means to the 
student for him to ask the teacher one good 
question than for the teacher to ask him 
many times that number? 

But the whole question of getting students to 
become really interested in law hinges in a very 
important sense upon the teacher's attitude from 
the outset towards this situation which will surely 
confront him. If he tries to conceal his igno- 
rance of the law by some cut-and-dried method 
that shuts off questions by students, they will 
probably suspect that he is telling them all he 
knows and sooner or later will find him out any- 
way. 

Let him, therefore, begin by telling his class, 
virtually at least, that the study of this subject 
is to be conducted on the cooperative plan, — the 
teacher and the class learning all they possibly 
can from each other. The class will assume 
that the teacher knows more about the subject 
than they do, and he will not suffer in their es- 
timation if he comes out frankly and states that 
no one in the study room knows all about the 
branches of the law they are to take up, but that 
he will try his best to answer all proper ques- 
tions that they may wish to ask. If he is not 
able immediately to answer certain questions 
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to his own satisfaction or theirs, he will try to 
get the answers if they are obtainable. 

Teacher's Preparation 

Of course, the teacher cannot establish and 
maintain such relations without striving to the 
utmost to inform himself on the subject, for here, 
as perhaps in no other subject, he will soon real- 
ize that " Knowledge is power." Perhaps it is 
not the province of this discussion to inquire 
who the teachers of commercial law should be, 
but the statement is ventured here that the 
graduate of the law school, whether a practi- 
tioner or not, is not, necessarily, the best man for 
the elementary teaching of law, unless he is able 
to get down to the student's level. The very 
profoundness of his knowledge of the law and 
the ease with which he comprehends its depths 
of meaning may prove his chief drawback as a 
teacher. If he is a real teacher, the more he 
knows of the law the better, for the true teacher 
will never be so misguided as to imagine that 
learned lectures which his students are unable 
to follow fully will achieve for them much more 
than a passing interest in the subjects. He will 
constantly find out what they know and whether 
they are learning or not. 

But the majority of commercial law teachers 
have not received training in the law schools, and 
their preparation is too often inadequate. They 
feel that they are unequal to the task and that is 
why they wish for suggestions to aid them in se- 
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curing interest in the subject. They are the ones 
especially in mind in the preparation of this 
chapter and not a suggestion will be offered 
here regarding any plan that has not been well 
enough tested to prove that it has merit. No 
mere fanciful theories will be presented. 

Personal Aids 

Let the teacher of law who would establish 
the relation with his class just described precede 
that step by a confidential arrangement with 
one or more legal acquaintances, including the 
librarian of the local law library, if there be one, 
through whom answers to doubtful or difficult 
questions may be obtained. This can be 
done, as a rule, quite readily and without ex- 
pense. It will be found to be very helpful 
to go over some of the points in a law lesson 
with some one actively engaged in the legal 
profession, or even with an experienced busi- 
ness man, before taking up the lesson with 
the class. The information gained from books 
alone is quite certain to partake more or less of 
monotony and lack the illustrative quality that 
possession of living facts and experiences always 
supplies. 

Such a course may not be so necessary in 
teaching other subjects in the commercial cur- 
riculum, but the inexperienced teacher of com- 
mercial law who succeeds without some such 
plan or its equivalent will be an exception. The 
mere statements of abstract legal principles 
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come to have an absorbing interest for those 
who are well versed in the law, but they must 
be illustrated and applied to matters within the 
young student's comprehension, if he is to ac- 
quire a liking for it. For this reason the law 
teacher everywhere, no matter in what school, 
but especially in schools doing elementary work, 
must illumine the text and hold himself in 
readiness for the questions such a method will 
elicit from his class. Let the teacher who has 
not attempted such a plan make trial of it and 
discover to his surprise and delight how rapidly 
he will acquire an invaluable addition to his 
stock of material for class use, and a correspond- 
ing ease and confidence before his students. 

Books and Publications 

What law texts should be studied in addition 
to that used by the students.'* In the first 
place, one or more commercial law books by 
authors using different styles and methods of 
presentation. This will give the teacher a 
clearer conception of the legal principles consid- 
ered, and at the same time enable him to express 
himself in terms different from those in the 
text used. The ability of the teacher to do 
this will surely be noted and appreciated by 
the class. Who will say how many young 
teachers study diligently only the text their 
students use and thus unwittingly make the 
law exercise dry and tedious, because they are 
obliged to confine themselves quite closely to 
the language of the book ? 
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If the school library does not contain the 
proper helps, and if the teacher has not ready 
access to a law library, or a lawyer's library, he 
should secure a good law dictionary, a few text- 
books on special subjects, such as Contracts, 
Negotiable Instruments, Agency, Sales, etc., 
some volumes of the statutes of his own state, 
and a few publications like the World Almanac, 
the local city charter, and one or more of the 
Law Student's magazines. These, with a good 
encyclopedia, will give full information on 
points that have to be treated briefly in the 
text-book, and will furnish valuable material 
for illustration. They will also serve an ex- 
cellent purpose if the teacher will place them 
at the disposal of students for reference when 
topics of special interest and importance are 
being considered. 

Use of Illustrations 

As already indicated, the teacher of law 
must learn to illustrate the text. The material 
for this purpose is abundant and accessible, if 
he will go after it in the right way. From 
whatever source they are obtained, the illus- 
trations that attract and hold the student's atten- 
tion are those drawn from actual cases and 
conditions. The fact that certain contentions 
have been made in the courts and that legal 
decisions regarding them have been rendered, 
invests them with an interest for every student, 
even though some members of the class may 
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not succeed in clearly grasping the legal princi- 
ples involved. It is not uncommon for young 
students, especially those who have never come 
in contact with business, to say to the teacher, 
after he has discussed actual cases with more 
mature and experienced members of the class, 
"We are interested in this subject though we 
do not understand all about it, but we like to 
come to the law class." 

With students who have had some experience 
or whose environments have given them greater 
familiarity with business matters, the effect is 
still more gratifying. One young lad of sixteen 
sat in class during a discussion of the principle 
of Restraint of Trade as illustrated by the ex- 
tent to which the purchaser of the goodwill of 
a business can restrain the seller. He was at 
the teacher*s desk promptly at the close of the 
exercise to inquire whether his father, who had 
just sold a small shoe business, under an agree- 
ment not to engage in a similar business for 
one year, within a radius of one mile, nor to 
rent the store to any other party during that 
time for the purpose of carrying on the shoe 
business, could be legally restrained from so 
renting the premises. The opinion of a compe- 
tent lawyer was obtained, covering the boy*s 
question, and the case was put hypothetically 
to the class next day. That boy and his asso- 
ciates immediately showed a quickened interest 
in the study and they were never known to miss 
the law class. They caught every word and 
held their own in discussion with students five 
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to ten years their seniors. Gradually, students 
thus aroused begin to watch the newspapers 
and listen to their elders at home for cases to 
bring up in class. 

One young man informed the teacher that he 
was the holder of a three months' note made by 
a minor two months before attaining his major- 
ity, and he asked whether affirmance of the 
contract would be necessary by the minor upon 
his coming of age. The answer he received 
caused him to get a renewal of the minor's 
promise to pay, which he had up to that time 
considered unnecessary on the ground that the 
maker would not be a minor when the note 
matured. 

The local papers contained an account of the 
finding of several thousand dollars by some 
boys who were playing near a deserted house, 
and about the same time the current number of 
a law student's magazine contained a statement 
of a case somewhat similar. Certain students 
were assigned to look up these cases and report 
to the class as to the ownership of the treasure. 
It did not take much of the student's time nor 
require the teacher to expend very much vitality 
to learn something of the law on this question, 
and it proved a most pleasing topic for a pre- 
liminary to the lesson, with the result that the 
regular work was taken up with increased inter- 
est A prominent attorney was not prepared 
to answer the question as to whether the lost 
property should be regarded as " Treasure 
Trove " without first refreshing his mind on the 
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subject from his law books, although he had 
tried cases of that nature in court. 

A judge who stands high in the estimation of 
the bar was asked whether an oral agreement to 
lease real property for the period of one year 
would be binding in the state of New York, if 
such agreement were entered upon before the 
year was to commence. He at once went to the 
statutes and looked the matter up, thanking his 
questioner for calling his attention to the point 
and stating that he would have to decide such a 
case soon and it was therefore necessary for him 
to know the law bearing on the point. He 
expressed the hope that his caller would come 
again and bring other good questions. These 
instances are cited to show that if it may some- 
times be necessary for legal experts to defer 
answering apparently simple questions until they 
can consult authorities, the law teacher must 
surely expect to do so. 

There are some very simple forms of illus- 
tration which may be used to good advantage, 
but which are quite likely to remain unused 
simply because the teacher does not think of 
them, or feels he has time only for the straight 
work of the text. 

Under the discussion of legal tender money, 
or promissory notes, let the teacher ask his class 
for the wording of the forms in the U. S. Treasury 
Notes, Gold and Silver Certificates, National 
Bank Notes, etc., and he will discover that many 
students have never connected these forms with 
nQte§ dr^wn in the ordinary way. Large num- 
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bers of the class will not be able to tell whether 
the paper money contains promises, orders, or 
any . particular business form, and when they 
come to examine them and find the promises 
made over the signatures of the U. S. officials 
and bank officers, they have a very good illus- 
tration of matters quite accessible to them, of 
which, up to the time of the lesson, they had no 
knowledge. During the study of drafts, let the 
teacher introduce some foreign drafts or dupli- 
cates which have been in actual use, and which 
can easily be obtained, and allow his class to 
handle them and ask questions about them. 

One young man in a class listened to an 
explanation of the term "Indenture," and it 
immediately occurred to him to look into an old 
trunk containing papers handed down from his 
great grandfather, who was a United Empire 
Loyalist. He was rewarded by finding a docu- 
ment granting land in original indenture style, 
with the scalloped edge and heavy seal, consist- 
ing of a plaster cast attached to the instrument 
by means of tape and sealing wax. The docu- 
ment was just a hundred years old and served as 
an excellent object lesson for the class, especially 
as it was contributed by one of their number. 

In the discussion of transfers of property, it 
is easy to obtain actual land contracts, deeds, 
mortgages, bonds, etc., and quote from them. 
No class will fail to give attention when matters 
relating to actual business dealings are being 
discussed. This is also practicable in other 
subjects, as sales of personal property, agency. 
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partnership, etc. It is an important part of the 
teacher's business in elementary law classes to 
arouse a lasting interest in the subject and 
enable students eventually, if desired, to qualify 
for classes in which there is more exhaustive 
study of commercial law. 

In schools provided with a stereopticon, the 
approved forms of notes, drafts, checks, indorse- 
ments, acceptances, etc., can be shown on a 
screen and the essential elements of these forms 
impressively placed before the students. Then 
if the teacher wishes to follow them with forms 
irregular or defective in some way, he will find 
the interest of his class at high-water mark in 
their efforts to point out the defects. 

There need be no law exercise on any day 
that will not furnish its quota of questions and 
illustrations like these just described, practical, 
valuable, and bearing on the subject matter of 
the lesson. And this will be so if illustrations 
are freely used and the intelligent questioner 
is encouraged by the teacher. Once let stu- 
dents become interested in actual cases and 
illustrations, and the teacher will find them 
more willing to study the difficult portions of 
the text, as they will soon perceive the neces- 
sity for such study, if they are to understand 
the cases. 

The Lesson Plan 

The teacher will have to decide for himself 
which of many methods of conducting the 
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class exercises he will adopt. Whatever the 
plan, it must not be allowed to drop into dead- 
ness and routine. Perhaps the method most cer- 
tain to bring about that undesirable condition is 
for the teacher to decide that he will do the 
most of the work himself. There is a sense 
in which this plan will cost him the minimum 
. of energy and vitality. He can simply prepare 
ahead on the points he will present, the illus- 
trations he will use, and the questions he will 
ask, and go through the exercise in a perfunc- 
tory way that need not tax him very much, un- 
less it be on the score of discipline. He will 
soon discover though, that he may be ever so 
lucid in his explanations, interesting in his 
style, and even energetic in his manner, but 
his students will tire of the law exercise if it 
is largely a monologue on the part of the 
teacher. The lesson plan must be one that 
will produce responsiveness on the part of 
the student, and whatever the method of pres- 
entation, whether by topical outlines placed 
on 'the blackboard or by oral explanations and 
questions, must succeed in drawing out the 
student. It must make him think and wish 
to express himself, and he must be given an 
opportunity to do it. 

The teacher will have to take into account 
the age, experience, and capacity of his stu- 
dents, and in a school containing students just 
graduated from grammar schools, as well as 
graduates of high schools, normal schools, and 
colleges, there will have to be a gradation of 
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classes and presentation of work suited to them. 
The college graduate may be " undershot ** as 
effectually as the grammar school graduate 
may be " overshot/' so that neither one is 
effectively reached and benefited. In any 
class, however, whatever the grade of scholar- 
ship, the combination text and case method is 
advised, the extent to which the use of cases 
is to be carried depending upon the experience 
and capability of the class. The teacher must 
cultivate the ability to ask questions that can- 
not be answered from the text merely in a 
mechanical way, and if the text-book does not 
supply such questions, he ought to prepare 
them. Such questions may be assigned either 
in advance, during the recitation, or for review, 
and may be made most useful in any case. 

The length of the exercise may be made to 
depend upon the conditions of the school. If 
the class meets twice or three times a week, 
it ought not to be difficult to maintain interest 
for forty-five minutes, and that period may some- 
times prove to be too short. It is a good deal 
better to have the class period frequently seem 
to be too short than to have it occasionally seem 
to be too long. 

In the law class especially, the teacher will 
often find it an excellent plan to assign a good 
question, perhaps either a real case or a hypo- 
thetical one, and allow the class a minute or two 
for exchange of opinions with those sitting near 
them before receiving answers. Such a device 
has a good effect There is always a buzz of 
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animated conversation. Some students may not 
talk about the question at all, but the majority 
of them will, and at any rate the tension is re- 
lieved for the moment, which may be an excel- 
lent thing for both the class and the teacher. 
The student who thinks he cannot live many 
consecutive minutes without conversation gets 
his opportunity, and every one good-naturedly 
and attentively responds when time is called. 
How many, many times the young teacher who 
is having a hard time of it could brighten up the 
situation and turn failure into success, if it only 
occurred to him to use some such plan at the 
opportune moment. Let the teacher deliberately 
go before his class with one or more questions 
ready to create such a diversion, if it should 
seem necessary. The very fact that he is pre- 
pared to do it, if it should appear desirable, 
will act like tonic on the teacher himself and 
make it easier for him to go through the lesson 
without resorting to the device. 

Frequently, instead of having the entire sub- 
ject recited topically, the teacher may have a 
certain number of the questions given in the book 
at the close of each subject typewritten on sepa- 
rate slips of paper, each bearing a number. Then 
during the recitation, having passed one of these 
slips to each member of the class, he may call 
upon the pupils in the numerical order of the 
slips and ask them to answer the questions by 
referring to the text and the parallel cases given 
therein. The books should be kept closed dur- 
ing this exercise except when opened by per- 
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mission. This method of teaching commercial 
law, which is particularly applicable to Gano's 
Commercial Law, creates and holds the inter- 
est in the subject and enables the pupil to cover 
more work in a thorough manner than would be 
possible by simply following the text from day 
to day. 

An important part of the lesson plan is the 
preparation of a good introduction for the sub- 
ject, in order to create a favorable impression 
regarding the study of law from the beginning. 
Many students come to the law class with a 
dread of the subject. The very name has a 
formidable sound, and what they have seen of 
law books and law libraries has given them the 
idea that it is useless for them to think of study- 
ing so great a subject. In the first lesson the 
law can be so presented to the students as to 
disabuse their minds of this idea, and if they can 
be made to understand that though they may 
study comparatively little of the law, that little 
may be so important to them as to be of real 
practical value, they will be willing to take up 
the study in the right spirit. 

How Much Law shall be Taught.? 

The question of the amount of law the pupils 
should attempt and the subjects they should 
cover is important. The course of lessons given 
should possess a degree of completeness so that 
the class will experience a sense of having accom- 
plished something when the course is finished. 
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Therefore, if the time allotted to the study will 
not allow the entire subject matter of the text- 
book to be satisfactorily taken up, it is the 
teacher's duty to make such selection of the 
work as to secure a certain rounding out of 
the course decided upon. It is much more use- 
ful, in taking up a subject so new to the majority 
of students as commercial law, to cover a few 
subjects well than to attempt a greater number 
in an imperfect manner. 

The subjects of contracts in general, sales 
of personal property, negotiable instruments, 
agency, partnership, and real property, as pre- 
sented in the ordinary commercial law text-book, 
will keep a class busy for twenty weeks, allow- 
ing periods of forty-five minutes each, two or 
three times per week. This ground cannot be 
covered thoroughly in that time, but the work 
can be made well worth the time given to it. 
Part of the time ought to be devoted to review, 
which the teacher will find absolutely necessary 
in dealing with this subject, also to examinations 
on the subjects stated. These examinations 
should consist partly of oral and partly of written 
work, as there are always students quite unable 
to do themselves justice in an oral examination 
on a subject like law, the terms of which they 
have not sufficient facility in using to give them 
confidence in oral work. Some such students, 
naturally retiring and diffident, will surprise the 
teacher with the comparative accuracy and full- 
ness of their knowledge of the subject, as shown 
by their written answers. 
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The various legal forms illustrated in the text 
become a most interesting part of the class ex- 
ercises, if the teacher will take a little pains with 
them. This is especially true of the forms used 
in Gano's Commercial Law, which consist of 
reproductions of actual forms in regular use. An 
examination in forms should consist of questions 
describing conditions without naming the actual 
forms required, but couched in such terms as to 
enable the student to select the proper ones him- 
self, if he has a fair understanding of legal forms 
resulting from his study of them in connection 
with the text. In writing this examination, the 
student should be instructed to use his text-book, 
and after assuring himself as to which particular 
form is required — for instance, whether a land 
contract or a deed, a formal protest or the notice 
of it, — to be very certain that he gets exactly 
the right names, dates, amounts, and particulars. 
He should be made to understand what it would 
mean in an actual contract not to be accurate in 
these essentials. Here are two sample questions : 

Joseph Johnson desires to borrow money from 
Winston Churchill, who is willing to loan on 
receipt of Johnson's note and collateral security 
on his team of brown horses and phaeton. 

Face $200. 

Draw contract providing security on personal 
property above mentioned. 

James Watson agrees with George Miller to 
purchase from him a house and lot, situated in 
Rochester, N.Y. 

Supply the details and write a contract which 
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would hold the parties to their agreement until 
the formal transfer is made. 

Such an exercise will teach the student the 
importance of using a good book of forms or 
consulting the proper authorities when he has 
occasion to draw contracts. 



Conclusion 

The foregoing paragraphs furnish a glimpse 
of the life and workings of the law classes in 
some schools, and although local conditions may 
vary, it would seem that the suggestions ofiFered 
might be carried out in any school in which 
commercial law is taught in an elementary way. 
Let no one imagine that the attempt to use these 
suggestions will cost the teacher too much time 
or impose too heavy a burden upon him. The 
important thing is that he be in sympathy with 
the idea, and that gained, the suggestions will 
take care of themselves. These law classes con- 
stitute a little world by themselves. There may 
always be something ahead towards which the 
interest of the class is tending. Both the boys 
and the girls — for it is as important that the 
girls study commercial law as the boys — may 
be incited to bring in clippings, references, and 
circumstances having a personal interest for 
them, many of which may be used with excellent 
effect in the class room. 
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LAW IN GENERAL 

1.* Law in its broadest sense is defined as a 
rule of action. 7: i.f 

2. Moral, The code of ethics which pre- 
scribes the right and wrong in the conduct of 
one towards another. 

InternationaL The law which regulates the 
intercourse of nations. 

Municipal. The rules of action prescribed by 
the Supreme Power in a state, commanding what 
is to be done and prohibiting what is not to be 
done. 7:3-5; 8: i. 

3. Constitutional Law, The law applying 
to the Constitution of a state or nation, and to 
the establishment, powers, and limitations of the 
government as applied thereto, is Constitutional 
Law. 

* Refers to the numbered questions following each chapter of 
Gano*s Commercial Law. 

t Refers to the page and section, in Gano's Commercial Law, 
in which the principles involved in the question are discussed. 

24 
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Ecclesiastical Law, The law administered in 
the Ecclesiastical Courts of England. It per- 
tains principally to the afifairs of the church and 
to questions affecting the marriage relation. 

Common Law, The customs which from long 
usage have come to have the binding force of 
laws. 

Equity, The law administered by the Equity 
or Chancery Courts. The distinction at the 
present time between Common Law and Equity 
Courts is in the relief sought. If money 
damages only, then it is a common-law case. 
If some extraordinary relief, as an injunction 
forbidding a person to do an act or commanding 
that he do some particular thing, it is a case for 
the Equity Court. 8 : 4-6 ; 9 : i. 

4. Criminal Law, The law which treats of 
crimes and their punishment. A crime is a 
violation of the rules laid down by the govern- 
ment, regulating the acts of the members of a 
community towards the community in general, 
and for which it inflicts a punishment. 

Civil Laiv, That branch of the law which 
looks to the establishment and recovery of private 
rights. 9 : 2-4. 
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5. The Common Law, which is derived prima- 
rily from the English law and is made up of the 
customs and rules which from long usage came 
to be recognized as law. It is now embodied in 
the decisions of our Courts. 

The Statutes, which are the laws made by the 
lawmaking body or bodies of a country. 

The Constitution, which embodies the funda- 
mental principles of government. lo : 2-4. 

6. The Constitution is paramount. All 
statutes and rules of Common Law must con- 
form to it. 

The Statute Law takes precedence over the 
Common Law and if in conflict with it, the Com- 
mon Law gives way. 10:5. 
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1. A contract is an agreement between two 
or more persons, based upon sufficient consid- 
eration, to do or not to. do some particular thing. 
12 : I. 

2. There must be offer and acceptance. 
Parties legally capable of contracting. 
Sufficient consideration. 

The subject matter must be legal. 
In some cases, the contract must be in writ- 
ing and under seal. 12:2. 

3. An executed contract is one in which the 
transaction has been performed ; in other words, 
one which has been carried out. 

An executory contract is one in which the 
thing agreed upon has not been done. 

A contract may be executed on one side and 
executory on the other ; that is, one party may 
have performed his part of the contract while 
the other party has not. 12 : 3-7. 

4. The contract is executory on A's part, as 

27 
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he has not carried out his part of the agree- 
ment. It is executed on the part of B, as his 
part of the agreement has been performed. 
13 : 1-3. 

5. Formal contracts are contracts under seal; 
that is, executed with a seal attached. 

Simple contracts are contracts not under 
seal, and to be valid must have a considera- 
tion. 13:4; 14:1-8; 15:1-2. 

6. Under the old English law, the seal must 
be an impression on wax attached to parchment 
or paper ; but now it may be an impression on 
wax or on the paper itself ; or it may be a wafer 
attached to the paper, and in some states, even 
a scroll or pen mark attached to the paper is 
sufficient, if employed as a seal. 14 : 4-8. 

7. A written contract is one in which the 
terms are written or printed. 

All sealed contracts and some simple ones 
are written. 

Any contract in which the terms are spoken 
and not transcribed on paper or other substance 
is an oral contract. 15:3. 

8. Express contracts are those in which the 
agreement on each side is definitely stated. 
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Those in which the agreement is not expressly 
stated, but in which the law implies the terms, 
are implied contracts. 15 : 4-5. 

9. The contract is not binding. There must 
be two or more parties to a contract. Here 
Whitmore undertakes to deal with himself and 
so cannot make a valid contract. 16 : 1-3. 

10. An infant is a person under the age 
of twenty-one years, except in a few states, 
where by statute a female becomes of age at 
eighteen. In general a contract made by an 
infant is not valid ; that is, after becoming of 
age he can either repudiate it or affirm it 
16: 5-6; 17: 1-6. 

11. Yes. Carpenter, being an infant, could 
disaffirm the contract, and recover his sheep 
although he had stated that he was over twenty- 
one. 17:3. 

12. No. Smith cannot disaffirm the contract 
and recover his horse. The right of an infant to 
disaffirm a contract is a personal one, and only 
he or his heirs can disaffirm it The other 
party, being of full age, is held to his agree- 
ment. 17 : S-€. 

13* No. An infant's creditors cannot avail 
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themselves of this personal privilege, and unless 
disaffirmed by him the creditors are powerless 
to set the transfer aside. 17 : 5-6. 

14. The contract was not binding. The con- 
tract not having been carried out was executory, 
and it was necessary for Edwards to affirm it 
upon becoming of age in order to make it bind- 
ing upon him. 18:4. 

15. Yes. The rule is that an infant can dis- 
affirm his contract made during infancy, as well 
before as after becoming of age. 18 : 6-7. 

16. Yes. The right to disaffirm is superior 
to the duty to return the consideration which he 
received, and if the consideration which the in- 
fant received has disappeared or is lost, he can 
still disaffirm and get back what he gave. 
19 : 3-4. 

17. No. If he wishes to rescind an executed 
contract, the infant must restore what he has 
received, if he has it. 19:3. 

18. An infant's power of attorney under seal 
is void and of no effect, and not voidable. In 
some jurisdictions this applies to any appoint- 
ment of an agent by an infant. 19 : 5-8. 

19. An infant's contract for necessaries is 
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valid and binding. The necessity of this rule 
arises from the fact that unless protected the 
merchant would not furnish the necessaries to 
an infant, and in many cases the infant might 
actually suffer for the necessaries of life, but he 
can be held only for their reasonable value. 
20 : 1-4. 

20. No. Haines could not recover the 
^5o.cx), but he could recover ^25.00, the amount 
that the suit was reasonably worth. In a con- 
tract for necessaries the tradesman can charge 
the infant only what the necessaries are reason- 
ably worth, and thus the infant is protected 
from exorbitant charges. 20 : 2-4. 

21. Yes. The doctor's services are neces- 
saries in case the infant is sick. 21 : 2. 

Whether or not jewelry is one of the neces- 
saries depends upon whether it is really required 
by the infant, regard being had to his means, 
occupation, and social standing. 

More jewelry would be classed among the 
necessaries for a wealthy man than for one 
of little means, and a watch might be consid- 
ered in this class when a diamond ring would 
not be. 20 : 5-6. 
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22. In this case Strong, being the son of a 
laborer, and probably a poor man, would not 
require a $50.00 gold watch, and such an article 
would be a luxury rather than one of the neces- 
saries. Plaintiff therefore could not recover. 
20 : 5-6. 

23. In case Strong were the son of a bank 
president and a wealthy man, the watch would 
undoubtedly be regarded a necessary for his 
social standing and condition in life, and plain- 
tiff could recover. 20 : 5-6. 

24. No. In this case a second gold watch 
could not be considered as belonging to the 
necessaries. If a tradesman furnished an arti- 
cle to an infant, he must show that the infant is 
not already supplied with a like article, if he 
wishes to hold him under the law making an 
infant liable for necessaries. 21 14-5. 

25. No. An insane person cannot as a rule 
make a valid contract, but if he has not been 
judicially declared insane, and the person deal- 
ing with him does not know of his insanity, the 
insane party is held if the contract has been so 
far executed that the parties cannot be put in 
their original condition. 21 : 6-8. 
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26. No. For the reason just given in the 
answer to 25, B cannot repudiate the contract 
if he has not been decreed insane by the courts, 
as A was ignorant of his insanity and had 
disposed of the wagon, so the parties could 
not be put back in their original position. 

21 : 6-8. 

27. Yes. The fact that B had been judi- 
cially declared insane rendered the contract void. 

22 : 1-2. 

28. Yes. Knowledge by A of B's insanity 
rendered the contract void. 22 : 1-2. 

29. Yes. An insane person, like an infant, 
is liable for necessaries at the price they are 
reasonably worth. 22 : 5-6. 

30. Yes. A contract entered into by a person 
so drunk that he does not comprehend the 
consequences of his acts may be affirmed or 
disaffirmed by him after he becomes sober. 

23 : 1-6. 

31. Yes. By statute now a married woman 
can conduct her own business and contract in 
her own name independently of her husband; 
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in fact she has all rights of an unmarried 
woman. 

By the Common Law she could not make 
a contract in her own name, as the title to all 
of her personal property vested in her husband. 
23 : 7; 24:1. 

32. Offer and Acceptance are the foundation 
of every contract. The one party to a contract 
who makes an overture to do a certain thing, 
thereby makes the offer, and the party who 
avails himself of the offer, accepts it, and we 
thus have the acceptance. 24 : 2-5. 

33. No. The acceptance, to close a binding 
contract, must be absolute and on the exact 
terms of the offer. Here the acceptance was 
not absolute but was conditional upon Baker 
taking part cash and the balance in a note, 
and as these were not the terms of the offer 
did not constitute an acceptance. 24 : 4-6. 

34. No. To make a valid acceptance the 
offer and acceptance must pertain to the same 
object. 

Carey did not accept the Remington Type- 
writer at the price offered. If he had done 
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so, it would have constituted a valid acceptance ; 
but he had made a new offer to give ^75.00 
for another machine, which did not constitute 
an acceptance of the original offer. 25 : 4. 

35. The cases differ on this question, but 
in most of the jurisdictions he cannot recover. 
The reason for this is that the offer must be 
communicated to the party accepting, so that 
the minds of the parties meet. In this case 
there was no real acceptance of the offer, as 
O'Laughlin at the time did not know of it, 
and the minds of the parties never met on 
this proposition. 25 : 5 ; 26 : i. 

36. No. When a person works for another 
without his request and there is no express or 
implied promise to pay for the work, the law 
implies that the service is a gratuity and no 
recovery can be had for it. 26 : 2-3, 

37. An offer becomes effectual when com- 
municated to the party to whom it is made. An 
acceptance becomes binding the moment that it 
is made, whether it has reached the offerer or 
not. The acceptance, to have this effect, must 
be made in the way prescribed or in the way 
that would naturally be expected. 27 : 1-3. 
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38. The acceptance must be made in the way 
prescribed by the offer. For example, if the 
offer says, answer by wire, the acceptance must 
be made in that way. 

If the offer does not prescribe a way in which 
the acceptance shall be made, it must then be 
made in the way that would naturally be ex- 
pected. If the offer is made through the mail, 
an acceptance by mail would ordinarily be the 
proper method. 27 : 1-4. 

39. Yes. The offer having been made by 
mail and no notice of withdrawal having been 
sent before the acceptance was mailed, the mail- 
ing of the acceptance closed the contract. The 
acceptance was sent in the manner that would 
naturally be expected, in view of the fact that 
the offer was sent in the same manner. The 
delay in sending the acceptance would not be 
considered unreasonable. 27 : 1-4; 28 : 1-3. 

40. No. In this case the acceptance should 
have been sent back by the messenger or by 
some means through which it would have reached 
the offerer as soon as the messenger could. The 
offerer, not receiving the acceptance upon the 
messenger's return or ^t^r a reasonable time 
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had elapsed for his return, was justified in as- 
suming that the offer was rejected, and he 
need not wait longer before selling to another. 
27 : 1-4. 

41. The acceptance was binding the moment 
it was mailed. The revocation was of no effect 
until communicated to the plaintiff, and the 
acceptance being mailed before the revocation 
of the offer was received, the contract was bind- 
ing. 28 : 1-3. 

42. Yes. If the acceptance is made in the 
manner expressly prescribed in the offer, it 
is sufficient. 27 : 4. 

43. No. The death of either party revokes 
the offer. 28:4-5. 

44. Consideration is the reason or inducement 
in the contract upon which the parties consent 
to be bound. 

It is a benefit to the party promising, or a 
loss to the party to whom the promise is made. 

Consideration is necessary in all executory 
contracts, except in cases of contracts under 
seal in which in most states the seal imports a 
consideration. 29-30. Glossary. 
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45. Under the Common Law a seal imports a 
consideration, and no other evidence of consid- 
eration is required. 

In a few states this has been modified by 
statute, and the seal has only the effect of rais- 
ing a presumption of consideration in an execu- 
tory contract and is not sufficient without some 
actual consideration ; but in these jurisdictions, 
if the seal is used on a gratuitous promise or 
gift for the purpose of creating a consideration, 
the efifect is the same as at Common Law, and 
is considered sufficient. 29 : 2-3. 

46. No. A promise to make a gift is void for 
want of consideration. 29 : 6 ; 30 : i. 

47. No. The gift having been delivered, the 
agreement is executed and an executed contract 
will not be set aside because of lack of consid- 
eration. 29 : 4-6 ; 30 : 1-2. 

48. Yes. The act of Evans in naming the 
child after Powers was a sufficient consideration 
for the promise. Evans, because of Powers' 
promise, surrendered his right to name the child, 
and in consideration of the promise allowed 
Powers to dictate the name. 30 : 3-6; 31:1. 
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49. The payment of a smaller sum of 
money in satisfaction of a larger one is not a 
valuable consideration for the discharge of the 
whole debt, as Blake in this case is doing no 
more than he was legally bound to do. 31 : 

5-6. 

50. No. When something other than money 
is taken in part satisfaction of a debt, the court 
will not endeavor to determine whether it is of 
the full value. In this case the court would not 
say but that these two sheep were worth the 
whole $100.00, and would hold the consideration 
paid as sufficient consideration for the discharge 
of the whole debt. 32 : 4-7. 

51. No. The amount being in dispute, the 
acceptance of a less amount than that actually 
due is upheld where it is in settlement of the 
dispute. 32 : 4-7. 

52. Yes. A promise to extend the time of 
payment of a debt already due is void for want 
of consideration, unless the debtor makes some 
new concession or gives some value or further 
security for the favor. 33 : 5-6. 

53. No. The giving of new or additional 
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security is sufficient consideration for the exten- 
sion. It is a concession made by the debtor 
and a benefit to the creditor, as it makes his 
debt more secure. There being consideration 
for the promise to extend the time, the promise 
is binding. 33 : 5-6. 

54. No. There is no valuable consideration 
here. The act of Gibson in saving Rogers* 
life raises no legal liability on Rogers* part but 
merely a moral obligation, and this is not 
sufficient consideration to support a promise. 
33:7; 34:1-3. 

55. No. It was not the intent of Gilbert to 
^ sign a promissory note. He was induced to do 

it by the misrepresentation of another party. Gil- 
bert was not chargeable with carelessness as he 
was unable to read or write. Therefore, he being 
mistaken as to the character of the instrument 
itself, and having no intent to sign such a paper, 
the note was void. 35 : 6; 36 : 1-2. 

56. No. In this case there was a mistake as 
to the subject matter of the thing contracted 
for. One party expected to receive one horse 
and the other thought the agreement referred 
to another. The minds of the parties did not 
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meet and the agreement, being never entered 
into, was void. 37 : 1-2. 

57. Fraud is a false representation of fact, 
made either with a knowledge of its falsity, or 
recklessly without belief in its truth, with the 
intention of having it acted upon by the com- 
plaining party and actually inducing him to act 
upon it. 38 : 4. 

58. No. In the sale of goods in which the 
buyer can inspect them, the rule of Caveat 
Emptor applies. The vendor is under no obli- 
gation to communicate the existence of even 
latent defects in the goods unless, by act or im- 
plication, he represents that such defects do not 
exist. 39 : 7-8. 

59. The rule of Caveat Emptor^ meaning, " Let 
the buyer beware." 39 : 7-8. 

60. Uberrima fides contracts are those en- 
tered into between parties who stand in a rela- 
tion of cpnfidence to each other, one of whom 
has the means of knowing facts that are inac- 
cessible to the other. These contracts are said 
to require the utmost good faith between the 
parties, and the party having the knowledge is 
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bound to tell the other everything that is likely 
to affect his judgment. 40 : 1-4. 

61. No. The law allows an owner consider- 
able latitude in puffing his property, provided it 
is subject to the inspection of the buyer. The 
statement that he has the best horse in the neigh- 
borhood would come under this rule. The 
statement that if he kept him until fall he could 
sell him for Ji 50.00 more than he paid for him, 
is a mere prediction for the future. 41 : 3-5. 

62. No. A false representation, in order to 
render a contract void on the ground of fraud, 
must be made with a knowledge of its falsity or 
without belief in its truth. 41:6; 42 : i. 

63. No. The statement must have been made 
not only with the knowledge of its falsity, but with 
the intent to deceive, and Brownell must have 
been deceived by it, or he was not damaged and 
could not recover. 42 : 2-5. 

64. Duress is some unlawful restraint exer- 
cised upon a man whereby he is forced to do 
some act against his will. It is actual or threat- 
ened violence or imprisonment. 43 : 2. 

65. No. It is voidable and can be repudiated 
by A as it was executed under duress, A having 
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been forced to do it by threats of violence and 
imprisonment to himself. 43 : 3-4. 

66. No. Physical injury or imprisonment 
threatened to a person or his wife, parent, or 
child is sufficient to constitute duress. 43 : 3-4. 

67. Yes. Physical violence or imprisonment 
threatened to one's brother does not constitute 
duress. 43 : 3-4. 

68. No. It is not void ; but a contract made 
by parties in such a relation, or when the par- 
ties are not on an equality as to knowledge or 
capacity, calls for clear evidence that the party 
benefited did not take advantage of his position. 
43 : 6-8. 

69. No. The subject matter of a contract 
must be legal. If a thing contrary to law is 
in contemplation of the parties at the time the 
contract is entered into, the contract is not 
enforceable. 44 : 3-4. 

70. No. If the contract is executed in which 
the object was contrary to law, the law will not 
compel the return of anything acquired under 
it. The law leaves the parties just where they 
are. 44 : S- 
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71. No. The object in this case is illegal and 
the contract is void. 45 : 1-3. 

72. No. If the money was put in the hands 
of a third party, and before the third party pays 
it to B, A forbids its payment and demands his 
part back, A can sue the third party for it and 
recover if the third party then pays it to B, as 
it is a wager contrary to public policy and there- 
fore is void. 

On the other hand, if the money had not 
been put in a third party's hands, but paid 
over to A after B had won the bet, then the 
law would not aid A to recover it back, under 
the rule that when the object of a contract is 
illegal and the contract is executed, the parties 
will be left as they are. 46 : 1-2 ; 44 : S. 

73. No. Agreements to hinder the course of 
justice are illegal. So this, being an agreement 
to hinder the prosecution of a criminal by sup- 
pressing evidence against him, is against public 
policy and illegal. 47 : 6-7. 

74. No. Contracts not to marry are con- 
, sidered contrary to public policy and void. 

48 : 3-5. 

76. Yes. The trade of Cross in a city of 
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that size would extend to every part of the city 
and if he should engage in the same business 
anywhere else in the city, it would be a damage 
to Sterling. So the restriction is no greater 
than the protection of Sterling requires. The 
limitation of time is reasonable, so the agree- 
ment is valid. 48 : 6 ; 49 : 1-6. 

76. No. The restriction not to engage in the 
retail meat business in the state would be un- 
reasonable and a greater restriction than the 
protection of Sterling demanded. It would 
therefore be contrary to public policy and so 
invalid. 48 : 6 ; 49 : 1-6. 

77. Yes. The manufacturer of automobiles 
would look for his market not only in his own 
city, but throughout the whple state or even 
the United States, so in a restriction like that in 
75 and even the restriction in 76 would be reason- 
able and the contract would be upheld as valid 
in either case. 48 : 6 ; 49 : 1-6. 

78. No. A cannot voluntarily and without 
the request of B pay B's debts and establish 
himself as a creditor. B and the grocer are the 
only parties to the contract, and they are the 
only ones who can acquire any rights under it 
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The agreement between A and the grocer is a 
new contract to which B is not a party and this 
contract cannot impose any liability upon B. 
50:2. 

79. Under the English rule, No ; and this rule 
is followed in Massachusetts and Michigan, but 
New York, in the case of Lawrence vs. Fox, 
says. Yes ; and this rule has been adopted in most 
of the states. This latter holding is that if A 
and B enter into an agreement, the considera- 
tion being that A shall confer some benefit on 
X, a third party, X can enforce the agreement. 
50:4-6; 51 : 1-2. 

80. No. This is a case in which A under- 
takes to do certain work requiring skill and abil- 
ity. B contracts with him and has a right to 
depend upon his individual skill and ability and 
cannot be compelled to accept the work of a 
third party. 51:3. 

81. An act for the prevention of frauds and 
perjuries was enacted in England. It provided 
among other things, that certain contracts to 
be enforceable must be in writing. Its object 
was to lessen perjury by putting these con- 
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tracts in such shape that they could not be 
altered or falsified. 53 : 1-4. 

82. No. The promise of an administrator or 
executor to pay the debts of the deceased out 
of his own property, or to become personally 
liable for the debts of the deceased, must be in 
writing to be enforceable under the statute of 
frauds. 54 : 6-7. 

83. No. In this case it would be a promise 
to answer for the debts of another. There are 
three parties, A who promises to pay to B, if 
his friend Shephard does not, so under the 
statute of frauds the promise, to be enforceable, 
must be in writing. $4:8; 55 : 1-4. 

84. No. Natural products of land like grass 
and trees, which grow without cultivation, are 
held to be a part of the realty while standing, 
and if they are sold before being severed, the 
buyer to cut them, the contract must be in 
writing to be enforced under the section of 
the statute of frauds referring to any interest in 
or concerning lands. 55 : 7 ; 56: 1-2. 

85. No. It would have to be in writing for 
the reasons given in 84. 55 : 7 ; 56 : 1-2. 
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86. Yes. Growing crops which are harvested 
annually and are planted and cared for by the 
labor of man are considered personal property, 
even while attached to the soil, and are not 
realty. So the contract need not be in writing 
to be enforceable unless under the sale of 
goods act it amounted to over 1^50.00 in value. 
56:7-8. 

87. Yes. It would then have been for the 
sale of personal property, and so far as this 
section of the statute of frauds is concerned in 
the transaction, could be enforced. If over 
1^50.00 in value, under the sale of goods act it 
would be required to be in writing. 56 : 3-4. 

88. Yes. Under the statute of frauds a con- 
tract not to be performed within one year must 
be in writing. Here the services are to com- 
mence in the future and will not be completed 
within a year, so the contract to be enforceable 
must be in writing. 57 : 1-7. 

89. Yes. In this case the contract may be 
completed within one year, for A's life may 
terminate within a year. 57 : 1-5. 

90. No. A lease of land in New York State 
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is expressly regulated by statute. A lease of 
land for one year in New York need not be in 
writing, even though the year is not to com- 
mence until some future date. 57:8. 

91. It may be rendered binding, 

1. By the purchaser accepting part of 

the goods. 

2. By giving something in earnest to 

bind the bargain. 

3. By making a note or memorandum of 

the bargain in writing, signed by 
the parties to be charged or their 
authorized agent. 58: i. 

92. Under the New York rule, the article 
not being in existence at the time the contract 
was entered into, it is not within the statute, 
but it is a contract for work, labor, or services, 
so the agreement is valid. There never having 
been a delivery, however, and the article not 
being ready for delivery, the loss falls on 
Sanburn. 59 : 1-2. 

93. In Massachusetts the contract would not 
be within the statute requiring a writing, as the 
wagon was not the kind the vendor made in the 
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ordinary course of his business, but was to be 
manufactured especially for the purchaser. As 
in 93, the wagon not being completed, the loss 
falls on Sanburn. 59 : 3-4. 

94. Under the English rule the contract 
would be within the statute and must be in 
writing to be valid. As at the time of delivery 
of the subject matter of the transaction it is a 
sale of goods, wares, or merchandise, it is within 
the statute. For the same reasons as in 92 and 
93 the loss would fall on Sanburn. 58 : 2-4. 

95. Sanburn would lose in all three cases as 
the wagon was not ready for delivery, but if 
ready for delivery and tendered to him and re- 
fused, the rulings would be as follows : — 

In New York the contract would be valid, as 
the wagon was not in existence at the time the 
contract was entered into. 

In Massachusetts the agreement would be 
within the statute and invalid unless in writing, 
as it was not an article of a special design, but 
of the kind regularly manufactured. 

In England it would be invalid unless written, 
as at the time of the delivery of the subject 
matter of the contract there would be a sale of 
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goods, wares, and merchandise. 58 : 1-4 ; 59 : 
1-4. 

96. To discharge a contract by performance, 
the terms of the contract must be carried out 
by both parties as to time, place, and condition. 
61 : 2-5. 

97. No. The contract calls for f 100.00 in 
money, the amount of the debt, and B need not 
accept anything else. 61:6. 

98. When a check is taken, the question 
arises as to whether or not it discharges the 
original contract or whether it is to be regarded 
as a conditional payment. If it is taken as a 
conditional payment, it does not discharge the 
original contract until paid. If taken as ab- 
solute payment, it discharges the original con- 
tract, and if it is not paid, the creditor has his 
remedy on the new contract created by the 
check and can sue for the amount of the check. 
As to which construction will be put on the 
matter it depends on the intent of the parties, 
and in the absence of any proof of intent the 
presumption is, in most states, that the check 
is taken conditionally and the original contract 
is not discharged. 61 : 6 ; 62 : 1-3. 
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99. He must accept it. This is not a matter 
of personal taste and Emerson must accept it if 
the work is performed in a competent manner. 
He must be satisfied when in reason and justice 
he ought to be. 62 : 6 ; 63 : i. 

100. Yes. This case is contrary to 99 above. 
The question whether or not a suit of clothes 
is satisfactory involves a question of personal 
taste, and as the contract stipulates that the 
clothes must be satisfactory to him, he is the 
sole judge and they must conform to his whims 
and personal taste. If they do not, he can re- 
ject them. 62 : 4-5. 

101. No. There being no provision for such 
a contingency in the contract, the promisor as- 
sumes the risk when he makes the promise un- 
conditionally. The fact that a condition arises 
after the contract is made which renders the 
performance of the contract impossible does 
not excuse performance. 64 : 1-3. 

102. No. When the contract is made subject 
to such a contingency, the arising of the con- 
tingency excuses performance. 64 : 1-3. 

103. Yes. B is excused for the non-perform- 
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ance of the balance of his contract. The rule is 
that when the continued existence of a specific 
thing is necessary to the performance of the 
contract, the destruction of that thing through 
no fault of either party discharges the contract ; 
but the party who has performed part, in good 
faith, can recover reasonable compensation for 
what he has done. 64 : 6 ; 65 : 1-2. 

104. By the merger of one contract into an- 
other we mean the absorption of a contract of 
one kind into another of a higher class. This is 
illustrated when parties who are under verbal con- 
tract later reduce this contract to writing and ex- 
ecute it under seal. The oral contract is merged 
or swallowed up by and into the sealed instru- 
ment. 65 : 5-7. 

106. It discharges the note. The alteration 
or erasure in a material part of a written instru- 
ment by a party to the contract, and without 
the consent of the other party to the contract, 
will discharge it. 65 : 8 ; 66 : i. 

106. Yes. If the alteration is made without 
intent to defraud the other party, there can be 
a recovery on the original agreement. 66 : 2-3. 

107. Any person owing debts, except a cor- 
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poration, is entitled to file a voluntary petition 
in bankruptcy. 66 : 6. 

108. Any natural person, except a wage 
earner or a person engaged chiefly in farming 
or the tillage of the soil, any unincorporated 
company, and any corporation engaged prin- 
cipally in manufacturing, trading, printing, 
publishing, mining, or mercantile pursuits, ow- 
ing debts to the amount of Jiiocx).(X) or over, 
may be adjudged an involuntary bankrupt. 
66:6. 

109. It is his duty to attend the first meeting 
of his creditors and subsequent meetings if 
directed to do so by the court or judge, also 
the hearing upon his application for a discharge. 
He must comply with the lawful orders of the 
court ; examine the proofs of claim filed against 
his estate; execute all papers ordered by the 
court and execute to his trustee a transfer of 
all property in foreign countries; inform his 
trustee of any effort on the part of his credit- 
ors to evade the bankruptcy law, coming to 
his knowledge, or any attempt on the part of 
his creditors to file false claims; prepare, make 
oath, and file in court within ten days, after the 
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adjudication if an involuntary bankrupt and 
with the petition if a voluntary bankrupt, a 
schedule of his property and a list of his credit- 
ors, and at the first meeting of his creditors or 
at any other time ordered, submit to an examina- 
tion concerning his property, his creditors, etc. 
67: I. 

110. After one month and within twelve 
months after being declared a bankrupt. 68 : 3. 

111. Yes. The discharge of a bankrupt acts 
as a discharge from all his debts at the time 
of the filing of the petition, except a few classes 
of debts tinged with wrong or due the govern- 
ment. 69 : I. 

112. A can proceed at once to sue B for 
damages arising from the breach of the contract 
and need not wait until the thirty days expire. 
69 : 4-5. 

113. No. B cannot recover until he has per- 
formed on his side. The promise of A to pay 
Ipioo.oowas contingent upon B drawing the 100 
loads of stone, therefore B has no claim until 
he has fully performed. 71 : 1-2. 

114. The measure of damages allowed would 
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be the loss or injury caused as the natural result 
of the breach of contract, or the loss or injury 
that would ordinarily be within the contemplation 
of the parties. The damages here would be the 
difference between what B was to receive for 
drawing the loads of stone, and what A could 
buy them for and have them drawn by some 
one else ; in other words, the loss to him because 
of B*s failure to fulfill the agreement. 73 : 2-4. 

115. The special remedy of specific per- 
formance is granted only when money damages 
do not constitute an adequate remedy. 73 : 5. 

116. The right of action is merged in the 
judgment. 74 : 5. 

117. The statute of limitations was first en- 
acted in England and provided that all actions 
upon account and some others shall be sued 
within six years. A like statute is in force in the 
several states and limits the time in which a 
claim can be enforced. If the suit is not brought 
upon the claim within the prescribed time, it is 
said to be outlawed. 75 : 1-2. 

118. The statute of limitations begins to run 
from the time the injured party would be entitled 
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to bring his suit, or from the date the claim 
accrues or becomes due. But absence of the 
defendant from the state postpones the running 
of the statute. 75 : 4-7. 

119. Yes. The infancy or insanity of the 
plaintiff at the time the cause of action 
arises, extends the time under the statute, but 
the disability must exist at the time the statute 
begins to run and not afterwards. 75 : 8. 
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1. A sale is a contract between parties to 
give, and to pass, rights of property for money 
which the buyer pays or promises to pay for 
the thing bought. 

A contract to transfer the ownership of prop- 
erty, from one person to another for a price 
in money. 

A sale differs from a gift, as in the former 
there must be a consideration, that is, the 
money paid for the property. In a gift there 
is no consideratiou and no money or value is 
given for the transfer of the property. 84 : i. 

2. Barter is distinguished from sale by the 
fact that in barter one article of personal 
property is given in exchange or in considera- 
tion for another article of personal property, 
while in a sale the consideration is money. 
84 : 1-4. 

Sale and bailment are distinguished by the 
fact that in a sale there is a transfer from 
58 
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one to another of the absolute property in the 
thing sold. The title to the goods passes. In 
bailment the title does not pass. A special 
property or limited right only passes, and the 
original owner still remains the owner of the 
article. 84 : 5 ; 85 : 1-3. 

3. The loss would fall upon A as the cloth 
belonged to him all of the time. The delivery 
to B to manufacture into coats was merely a 
bailment and did not transfer the title to the 
goods. 85 : 3. 

4. Barter. It was not a sale because the 
consideration for the delivery of the logs was not 
money. It was not a bailment. If the logs 
had been delivered to be sawed and the boards 
returned, it would have been a bailment; but 
as other property was to be returned the trans- 
action constituted a barter. 85 : 1-3. 

5. Real property is lands, and rights issuing 
out of and concerning lands. Personal property 
is property of a personal or movable nature, and 
includes all property rights not included under 
real property. 86 : i. 

6. Fixtures are chattels, whether actually or 
constructively affixed to the land. In some cases 
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they cannot be removed and are considered part 
of and pass with the land, while under other 
conditions they may be separated from the 
realty and do not pass with it. 86 : 2-4. 

7. I. Actual Annexation to the realty or 

something appurtenant thereto. 

2. Application to the use or purpose to 

which that part of the realty to which 
it is connected is appropriated. 

3. The intention of the party making the 

annexation to make a permanent ac- 
cession to the freehold. 89 : 6. 

8. The first — actual annexation to the realty. 
90:1; 87:4. 

9. The third — the intention of the party mak- 
ing the annexation. 87 : 1-3 ; 89 : 6. 

10. Green. He was the owner of the land, 
and as he built the engine and sawmill in a per- 
manent manner on the realty, he evidently in- 
tended that it should become a part of the realty, 
and considered it adapted to the use to which that 
part of the realty was appropriated. It was 
therefore a part of the realty, and under the mort- 
gage foreclosure passed with the land. 92 : 4. 
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11. In this case, the question coming up be- 
tween mortgagor and mortgagee, the presump- 
tion is stronger against the mortgagor, and in 
most jurisdictions the machinery, being heavy 
and ponderous, would be held to be construc- 
tively annexed to the realty and to pass with the 
realty. 90:6; 91 : 1-2. 

In some states it is held that actual an- 
nexation is necessary, and in its absence the 
machinery is personal property. 91 : 3-4. 

12. The blinds are a part of the house and 
pass with it to Gray upon his purchasing the 
realty. Their being taken off with the intention 
of replacing when painted does not amount to 
such a severance that they do not belong to the 
realty. 89 : 5. 

13. They remain the property of Edwards. 
The general rule is that gas fixtures and chande- 
liers screwed to the pipes remain personal prop- 
erty and do not pass with the realty unless 
expressly agreed upon, therefore a person pur- 
chasing a house should include in the papers 
these articles. 88 : 7 ; 89 : 1-2. 

14. They pass with the realty to Gray. Being 
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built into the house, they are not removable 
fixtures. 88 : 7. 

16. Wells can remove the furnace. As it was 
put in by a tenant, the presumption is that he did 
not intend that it should become a part of the 
realty, and being attached only by pipes and 
registers, it is not so firmly built in but that he 
will be allowed to remove it. 88 : 7. 

* 16. It passes to C, the purchaser of the land. 
In most cases this would be the holding as it was 
placed there by the owner of the property, was 
adapted to the purposes of the place, and being of 
so ponderous a character, it would be held to be 
constructively annexed; but those jurisdictions 
which require actual annexation would still hold 
it as personalty and not passing with the land. 
90:6; 91:1-4. 

17. In case the question arose between the 
tenant and the owner of the building, the ma- 
chine would be held to be personalty and not to 
pass with the realty. The presumption as be- 
tween landlord and tenant is in favor of the 
tenant. 91 : 5-7; 92: i. 

But the tenant must exercise his right of re- 
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moval before the expiration of his term. If he 
does not remove the property before he surren- 
ders possession of the premises, he cannot re- 
enter and claim it. 92 : 2-3. 

18. The seller, or vendor, and the purchaser, 
or vendee. 

No one can sell property and convey a valid 
title unless he is the owner or his authorized 
agent. 92 : 7. 

19. Yes. Possession is not necessary to the 
right to sell. The fact that B owned the horse 
was enough to enable him to sell and give a 
good title. 92:7; 93:1. 

20. Gordon can recover the watch. A per- 
son buying goods of a party having no title 
thereto gets no claim to them as against the 
true owner. 93 : 5-6. 

21. No. The result would have been the 
same and Gordon could have recovered the 
watch. A thief acquires no title and can give 
none, no matter how many sales or transfers of 
the property there may be after the thief dis- 
poses of it. 93 : 5-7 ; 94 : 1. 
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22. Weaver. A factor or commission mer- 
chant is a person to whom goods are consigned 
for the purpose of sale, and a sale made by him, 
of goods sent to him, conveys a good title even 
though he goes beyond his authority and sells 
when he is not authorized to do so by the 
owner. 94 : 3. 

23. C. In this case the owner intrusts the 
possession of the horse to B, and this enables B 
to hold himself out as the owner. C bought the 
horse on the strength of B's apparent ownership 
and A is prohibited after vesting B with this ap- 
parent authority from repudiating it. 94 : 4-5. 

24? Yes. These are the natural products of 
what is already owned by Clark, and are said to 
have a ** Potential Existence *' and may be sold. 
95 : 4-5. 

25. No. In this case the sheep from which 
he expects the wool are to be acquired after- 
wards, and so far as Clark is concerned are not 
in "Potential Existence.*' 96: i. 

26. The title has not passed to the purchaser. 
The contract is not yet completed. The cattle 
that are the subject of the sale are not separated 



SALES OF PERSONAL PROPERTY 65 

from the rest, so are not particularly designated. 
It is but an executory contract and the title has 
not yet passed. 97 : 3-4. 

27. Yes, the title passed to the purchaser as 
the contract of sale was completed. It is not 
necessary that the goods shall be actually de- 
livered to complete the contract of sale. 96 : 
2-3; 97:3-4. 

28. C. This is the sale of a certain quantity 
of an article which is in bulk, and is all of the 
same quality. To have a complete sale and the 
title pass, it is not necessary that it be measured 
out or separated. 97 : 5-6. 

29. Conditional Sales are those in which the 
passing of title is conditioned upon certain acts 
which may or may not be performed. 99: 3. 

30. Yes. Fischer can take the stove. This 
is a conditional sale and the title does not pass 
to Mahoney until the last payment is made. 
The title not being in Mahoney, he cannot 
transfer to Burns any better title than he him- 
self has. 100:2-3. 

31. Burns. Many of the states have passed 
statutes which require that the conditional con- 
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tract of sale, to be valid as against third parties 
without notice of it, must be filed in some public 
office designated for that purpose. lOO : 4-5. 

32. Yes. Mahoney can be compelled to pay. 
When goods are sent on trial or approved 
and no designated time for the trial is given, 
they must be returned within a reasonable time 
or the purchaser will be deemed to have ap- 
proved of them and the sale is consummated, 
loi : I. 

33. Chattel Mortgage is a form of con- 
ditional sale. It consists of the sale of certain 
chattels, subject to defeat upon the payment by 
the vendor of a certain debt or the performance 
of a certain obligation. It differs from a con- 
ditional sale in that the title passes to the pur- 
chaser at once, but it is liable to be defeated 
upon the fulfilling of certain conditions, while 
in a conditional sale the title does not pass until 
the conditions are fulfilled. loi : 5. 

34. The mortgagor retains possession of the 
mortgaged goods, the filing of the mortgage 
taking the place of the change of possession. 
102 : 5. 
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35. The mortgagee must foreclose the mort- 
gage in order to cut off the rights of the 
mortgagor. This consists in giving notice to 
the mortgagor and selling the property at public 
sale. 104: I. 

36. A warranty is a collateral undertaking on 
the part of the seller to be responsible in 
damages if certain conditions as to quality, 
amount, or title of the article sold are not as 
represented. It differs from a condition in that 
the condition is one of the essential elements of 
the contract, and unless it is carried out the 
contract of sale is defeated, while a warranty is 
a separate contract and if made at a different 
time, requires a separate consideration. A breach 
of the warranty does not defeat the contract. 
104 : 2 ; 105 : 2. 

37. Express warranties, which are express 
undertakings or agreements made by the seller, 
and implied warranties, which are not stated in 
express words but are implied by law from the 
acts of the parties. 104 : 3-4; 105 : 1-9; 106 : 1-2. 

38. No. This is a mere praising or puffing 
of the goods by the agent and does not amount 
to an express warranty. 105 : 8. 
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39. Yes. This is not a mere expression of 
opinion or puffing of the property but is a state- 

*ment of facts. The age of the horse is a 
material question, and the assertion of his age 
and the statement that he is sound are facts of 
which the buyer is presumably ignorant and con- 
stitute a warranty. 104 : 3-4; 105 : 2-5. 

40. Yes, there was an implied warranty of 
title. In every contract of sale there is an im- 
plied warranty that the property belongs to the 
vendor. This is true only when the subject of 
the sale is in the possession of the vendor. 105 : 
9; 106: 1-2. 

41. No. As stated in the last sentence of the 
preceding answer there is no implied warranty 
of title, as the property was not in the pos- 
session of the vendor ; and unless there is an 
express warranty of title, that is, a statement by 
the seller that the horses are his property, the 
purchaser buys at his peril 105:9; 106: 1-2. 

42. No. He could not recover. As the pur- 
chaser had an opportunity of inspecting the 
goods, he bought at his own risk respecting the 
quality. The rule of Caveat Emptor^ meaning 
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" Let the buyer beware," would apply. 106 : 
3-4- 

43. Yes. There was an implied warranty 
that it was fit and suitable for the specified pur- 
pose for which it was ordered. The implied war- 
ranty in this case was that it was suitable for use 
as a hayrack and could be so used. 106 : 5-6; 
107 :8; 108: 1. 

44. Yes. In . the sale of goods by sample 
there is an implied warranty that the quality of 
the bulk of goods sold shall equal that of the 
sample. 107 : 1-3. 

45. First. A could hold the sugar for B and 

recover from him the entire purchase 
price. 

Second. A could sell the sugar as agent 
of B for that purpose after notice to B, 
and recover the difference between the 
contract price and the amount recov- 
ered at the sale. 

Third. A could retain the sugar as his 
own and recover from B as damages 
the difference between the contract 
price and the market price at the time 
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and place of delivery. io8 : 3-4; 
109 : 1-3. 

46. A could bring an action against B for the 
contract price of the sugar. 109 : 3. 

47. A has the right of stoppage in transitu. 
As long as the actual custody of the goods is in 
the carrier and before it is handed over to B, A 
can exercise this right. He does this by noti- 
fying the carrier to hold the goods for him and . 
not to deliver to the consignee. 109:4; no: 
1-5; 111:1-3. 

48. No. A has the right of stoppage in tran- 
situ only while the goods are in the hands of the 
carrier, and as soon as the goods are delivered 
by the carrier to B this remedy terminates, no: 
S; III: i"3- 

49. B would have had a right of action against 
A for damage for failure to deliver the goods. 
The damage he could recover in case he had not 
paid for the goods would be the difference be- 
tween the contract price and the market price of 
the goods at the time and place of delivery. 
That is, the amount he would lose by reason of 
having to purchase of some one else at the mar- 
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ket price. If B had already paid A for the 
goods, this amount would be added to the above- 
mentioned amount. 111:4; 112:1. 

50. Specific Performance is a remedy that 
gives the injured party a decree compelling the 
party in default to perform the terms of the con- 
tract. It is decreed only in special cases when 
money damages would not adequately compen- 
sate the party injured. When because of the pe- 
culiar nature of the property it is difficult to obtain 
it elsewhere, the court will compel the vendor to 
perform his contract and deliver the property. 
112: 2-4. 
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1. Negotiable instruments are written instru- 
ments or evidences of debt which may be trans- 
ferred from one person to another by indorsement 
or delivery so that the legal title becomes vested 
in the transferee. The principal classes, or 
forms, of Negotiable Instruments are Promis- 
sory Notes, Bills of Exchange, and Checks. 
ii6: 1. 

2. Negotiable Instrument law is derived prin- 
cipally from the customs of merchants. In the 
early days in England at the public markets, or 
great fairs, there was a special court or commit- 
tee which decided all disputes that arose. This 
body was not governed by any fixed law, but by 
the customs observed by the merchants in their 
dealings. 116:4; 117:1. 

3. The principal characteristic of a Negotiable 
Instrument is that in the hands of a third party 
who purchases it in good faith and for value be- 
fore it becomes due, it is enforceable, while the 

72 
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original holder, perhaps, could not enforce it for 
the reason that the party who made the instru- 
ment has a good defense or counterclaim. 
117:3. 

4. No. It does not contain a promise to pay. 
It is merely a due bill. A bare acknowledgment 
of a debt does not in legal construction import a 
promise to pay. 

This instrument is also not negotiable in form 
as it is not payable to bearer or order. 118:4- 
6 ; 119: 4-6. 

5. First. It is not dated. 

Second. It is not signed at the end but in 

the body of the instrument. 
Third. It is written in lead pencil instead 

of ink, and as a fourth irregularity no 

time of payment is stated. 

The fact that it is not dated renders it a non- 
negotiable instrument 118:4. 

The signing in the body of the instrument 
instead of at the end is good. 119: 2-3. 

As no time of payment is stated the in- 
strument is payable on demand and it is not 
rendered non-negotiable for this reason. Writ-, 
ing in lead pencil is sufficient. 118 : 2. 
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6. No. It is made payable to a particular 
person and is not a negotiable instrument for 
the reason that it is not negotiable in form. To 
be negotiable in form it must be payable " To 
Bearer " or " To order." 1 19 : 4-7. 

7. No. A note to be a negotiable instru- 
ment must be payable in money, which means 
in legal tender of the country in which the note 
is made. 119:8; 120:1. 

8. Yes. It is not a negotiable instrument 
for the reason that the amount must be definite 
and certain. In this case it is not, the amount 
being either $100.00 or $95.00, depending upon 
the date when paid. 119:7; 120 : 2-6. 

9. No. There must be no uncertainty as to 
the payee. It must be payable to a certain 
person or to certain persons, or order or bearer. 
Here it is payable to one of two persons, but 
the particular one is not designated. 120:7; 
121: 1-6. 

10. No. The instrument to be negotiated 
must be payable absolutely and unconditionally. 
In this case payment is conditional on Thomas 
Rice getting married, an event which may never 
occur. 121 : 7; 122 : 1-3. 
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11. $ioo.cx). Rochester, N.Y., July 12, 1906. 

One month after date I promise to pay to 

the order of R. L. Erb One Hundred Dollars 

at the Merchants Bank, value received with 

interest. 

John Christgau. 

In this note R. L. Erb is the payee and 
John Christgau is maker. 123:11; 124:14. 

12. Several Notes, Joint Notes, and Joint and 
Several Notes. 

A Several Note is one in which there is 
but one maker and is illustrated by the example 
in II. 

A Joint Note is one in which there are two or 
more makers. It is worded "We promise to 
pay " and is signed by all parties. 

A Joint and Several Note is one made by two 
or more persons and is like the form on page 
125:1. In a Joint and Several Note the makers 
can be held jointly and any of them can be held 
severally. 124: 5-8 ; 125 : 1-9. 

13. A Joint and Several Promissory Note. 
When two or more parties sign a note which in 
form is a several note, reading " I promise to 
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pay," the note is construed to be a joint and 
several note. 125 : 3-7. 

14. It holds the principal, James Willis, pro- 
vided the agent acts within his authority. 
126: 1. 

16. In this case the agent, Frank Gilman, is 
held. The court construes the words "Agent 
of William Carr " to be descriptive of Frank 
Gilman and in no way binding Carr. 126 : 3-5. 

16. In some states the courts hold that such 
a signature as this binds the principal alone. 
Other courts hold it to be the signature of both 
the principal and agent and both are bound by 
it. 

And still other jurisdictions hold that the sig- 
nature is an ambiguous one, and admit evidence 
to explain whom it was intended to bind. 126 : 
6-8; 127:1-8. 

17. The agreement of the maker of a note is 
that upon the date of maturity he will pay 
absolutely the amount named therein to the 
payee designated therein or to his order. 127:9. 



NEGOTIABLE INSTRUMENTS ^^ 

18. $100.00. Buffalo, N.Y., July 20, 1906. 

At sight pay to the order of Commercial 
National Bank of Detroit, Michigan, One Hun- 
dred Dollars, value received, and charge to the 

account of 

William H. Burr. 
To John Perry, 

Detroit, Mich. 

In this bill of exchange William H. Burr is 
the drawer, the Commercial National Bank the 
payee, John Perry the drawee. 128 : 4-5. 

19. A Bank Draft differs in form from a bill 
of exchange in that in the former both the 
drawer and the drawee are banks and in the 
latter only one or neither may be a bank. 128 : 
6; 129: 1-3. 

20. A foreign bill of exchange is one drawn 
in one state or country and payable in another. 
An inland bill of exchange is one drawn and 
made payable in the same state or country. 
The example in 18 is a foreign bill of exchange, 
as it is drawn in New York and is payable in 
Michigan. 129 .-4 ; 130: 1-2. 

%\. A Sight Draft is one payable on presen- 
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tation. A Time Draft is one payable at a given 
time after demand or sight. 130 : 3-4. 

22. When the drawee of a draft signifies that 
he will accept it and pay it when due, he at once 
becomes the acceptor and it is then binding 
upon him and can be enforced against him much 
as a note can be enforced against the maker. 

If it is a sight draft, the acceptance is signi- 
fied by payment; if a time draft, by the ac- 
ceptor writing across the face of the draft the 
word "Accepted" and signing his name. 131 : 
2-4. 

23. Before acceptance there is no obligation 
on the part of the drawee to pay the bill of 
exchange, but after acceptance his obligation 
to pay it when due is absolute and can be en- 
forced against him. 131 : 2-4. 

24. If a bill is payable a given number of 
days after sight or demand, it must be pre- 
sented to the drawee for acceptance at ma- 
turity by the holder ; but if the bill is payable 
a certain number of days after date or upon 
demand, or on a specified day, it need not be 
presented for acceptance, presentment for pay- 
ment being sufficient. A bill payable at sight 
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or a given number of days after sight must be 
presented for acceptance or payment within a 
reasonable time, and failure to do so releases 
the drawer. 

What will be deemed reasonable time de- 
pends upon the circumstances of the case. Two 
years and nine months was held not to be within 
a reasonable time. Sixty days in the case of a 
foreign bill was held sufficient, and in the case 
of another foreign bill, from December 12 to 
January 10, was held to be within a reasonable 
time. 131 : 5; 132: i-3- 

25. The bill is said to be dishonored. 132 : 4. 

26. Acceptance Supra Protest^ or acceptance 
for honor, occurs when a bill has been dishon- 
ored and protested, and a third party, who may 
or may not be the drawer, accepts it to protect 
the drawer or any of the other parties to the 
instrument. 132 : 5. 

Virtual acceptance is a promise to accept. If 
it consists of a written, unconditional promise to 
accept a bill already drawn, or one to be drawn 
in the future, it is binding in favor of one who 
has taken it with a knowledge of the acceptance 
and in reliance thereon. 133 : i. 
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27. Philadelphia, Pa., September 20, 1906. 
THE CORN EXCHANGE NATIONAL BANK 
Pay to the order of Charles Parry $100.00 

One Hundred Dollars. 

John Tracy. 

Tracy is the maker or drawer. 
The Corn Exchange National Bank is the 
drawee. 

Parry is the payee. 133 : 2-4. 

28. It is a draft. One of the essentials of a 
check is that it shall be payable on demand, 
and as this is payable in the future it is a draft. 
133:4; 134:1-3. 

29. It must be presented at the bank for 
payment within a reasonable time or the drawer 
will be released from any loss occasioned by 
the delay. What is a reasonable time depends 
upon the circumstances of the case, but as a 
general rule the check should be presented 
within a day after its receipt. 134:4-6. 

30. It is A's loss. As A lived in the same 
city in which the check was payable, it was 
incumbent on him to present the check for pay- 
ment on the day it was received, or on the day 
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following, and failing to do this the loss by fail- 
ure of the bank falls on him. 134 : 4-5. 

31. When the bank stamps or writes the 
word " Certified '* with the date* and signature 
on the face of a check, it is said to be certified. 
The bank then takes the amount of the check 
from the drawer's account, and puts it in an 
account used by the bank for paying certified 
checks. 

If the drawer has the check certified before 
he delivers it to the payee or holder and the 
bank fails before it is paid, the loss falls on the 
drawer; but if the holder has it certified after 
it has been delivered to him by the drawer, and 
then the bank fails before it is paid, the loss 
falls on the holder. 135 : 1-4; 136 : i. 

32. Negotiation means the transfer of a ne- 
gotiable instrument from one person to another 
in such a way that the transferee is the legal 
holder thereof and vested with all of the rights 
of the original holder. 

A negotiable instrument is transferred by in- 
dorsement; that is, by the payee signing his 
name on the back and then delivering to the 
party to whom it is transferred. 136 : 2-3. 
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33. A full indorsement would be made as 

follows : — 

" Pay to the order of 

Edward Ward 

William H. Burrr 

Burr is indorser and Ward transferee. 

If Burr wished to make a blank indorsement, 
he would simply write his name across the back 
of the instrument, 

" William H. Burr." 

136:4; 137: 1-2. 

34. The undertaking of the indorser is that 
he will pay the instrument provided it is duly 
presented for payment, and if payment is > re- 
fused it is protested and notice of protest is 
sent to the indorser. In domestic bills and 
notes the protest may be omitted and, instead, 
notice of non-payment given. 

It is conditioned upon the failure of the maker 
or acceptor to pay and also upon proper notice 
to the indorser, of such failure to pay. 137 : 3. 

36. Indorse without recourse. To do this 
the indorser would sign, 

" Without recourse, William H. Burr." 

137:4-6. 
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36. No. An indorsement must be of the 
whole instrument. A part cannot be transferred 
by indorsement, nor can a part be transferred to 
one party and the balance to another, by in- 
dorsement. 138: 1-3. 

87. Presentment consists in exhibiting the 
instrument to the payer or handing it to him ; 
while demand is a request to either accept or 
pay it as the occasion may require. 138 : 9. 

38. At the Alliance Bank, Rochester, N.Y. 
Presentment and demand must always be made 
at the place designated in the instrument as 
the place of payment. 139 : 1-4. 

' 39. Presentment for payment must be made 
on the day on which the instrument falls due, 
unless some unavoidable accident or other legal 
obstacle prevents such presentment. 140 : 6. 

40. Formerly drafts, bills of exchange, and 
promissory notes had three days added to the 
time stated in which the instrument should 
become due. These were called days of grace. 
141 : I. 

41. If the instrument has days of grace and 
the last day of grace falls on Sunday, it will be- 
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come due on Saturday. If it has no days of 
grace and the date when due falls on Sunday, 
the last day of payment will be Monday. 141 : 
1-3. 

42. In this case the last day of payment would 
be Tuesday, July 5. The date of maturity is Sun- 
day, and Monday being a legal holiday, and 
the note being without days of grace, it is pay- 
able on the next succeeding business day. 141 : 
1-2. 

43. Saturday, July 2. The last day being a 
holiday it is payable the preceding day, and 
that being Sunday, it is made payable the day 
preceding that, or Saturday. 141 : 3-4. 

44. No. Presentment must be made at a 
reasonable hour of the day when due. This 
was not a reasonable hour, so was not sufficient 
presentment and demand. 142 : 2-5. 

45. No. Presentment must be made to the 
proper person. This is the maker of a note or 
the acceptor of a bill. 142 : 6-8. 

46. After the instrument has been dishonored, 
notice of such dishonor must be given to the 
drawer, if a bill of exchange, and to each in- 
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dorser, if a bill or note, and any drawer or 
indorser who is not so notified is discharged. 
This notice must be given within a reasonable 
time, and by statute in many states it is ex- 
pressly provided that if the parties reside in the 
same place, it must be given not later than the 
next business day. If they reside in different 
places, and notice is sent by mail, it must be 
deposited in the post office so as to go the day 
following the dishonor. If given otherwise 
than by mail, it must be given so that it will be 
received as soon as the mailed notice would 
have been. 143 : 1-4. 

47. In case no notice is given to any of the 
indorsers they are all discharged from any lia- 
bility. 144 : 2-4. 

48. Protest is a formal declaration, in writing 
and under seal, of an officer called a notary pub- 
lic, certifying to the demand and dishonor. It 
is necessary in case of all foreign bills of ex- 
change. 144: 7. 

49. An irregular or anomalous indorser is one 
who, although not a party to it, and not an indor- 
see, has placed his name on the back of it. The 
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object of such an indorsement is to give addi- 
tional security to the instrument. 

Accommodation Paper is the term used to 
denote negotiable instruments that have been 
executed without consideration, and for the pur- 
pose of lending the name of the maker, indorser, 
or acceptor. 147 : 2-3. 

50. A bona fide holder for value is one who 
acquired the instrument in good faith, without 
knowledge or notice of any defenses or defects 
that could be set up against any prior holder. 
He must be a holder for value. The instrument 
must be complete on its face. He must take it 
before maturity, and if it is a bill of exchange 
that has been dishonored, without notice of any 
previous dishonor. 148: 1-4; 149: i~6. 

51. No. As the purchaser knew that the 
note was good for its face value. The payment 
of i)25.oo for it was on its face only a nominal 
amount, and did not constitute the purchaser a 
holder for value. 149 : 1-2. 

52. No. The fact that a note is past due is 
sufficient notice of defects to put the purchaser 
on his guard, and a party buying past due paper 
is not a purchaser for value. 149 : 4-6. 
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53. No. He cannot collect of the maker 
because, the maker's name having been forged, 
the minds of the parties never met on the con- 
tract. And as no valid contract ever existed, it 
is not enforceable even in the hands of one who 
has paid value for it. 151: 1-7; 152: 1-3. 

Yes, it can be collected of an indorser, as 
every person who negotiates and indorses a 
negotiable instrument warrants that it is gen- 
uine, that he has a good title to it, and that all 
prior parties have capacity to contract. 152: 7 ; 
153: I. 

54. Yes. This was a material alteration of 
the instrument by B without A's consent, and 
this destroys its validity even in the hands of a 
bona fide holder. 151 : 1-7. 

55. Yes. Lack of consideration is a good 
defense as between the original parties to the 
instrument, but cannot be set up against a bona 
fide holder for value. 152 : 6. 

56. Yes. X can recover on the note. If a 
negotiable instrument is paid before maturity 
and it again gets into circulation and falls into 
the hands of a bona fide holder for value, it is 
valid and enforceable by such holder. 
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The maker of the note or acceptor of the bill 
should upon payment see that the instrument is 
canceled or destroyed. 153 : 4-5. 

57. Interest is the compensation paid for the 
use of money. The taking of a higher rate of 
interest than that allowed by the statutes of a par- 
ticular state is called usury. 1 54 : 5-6 ; 155: 1-2. 

68. He cannot collect any interest for the 
time the note runs, as it is not provided for in 
the instrument; but at the end of the three 
months the note becomes due and from that 
time until it is paid he can collect interest at the 
legal rate. 

In this case he can collect interest for six 
months. 155 : 3-4. 
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1. An agent is a person employed by another 
to do some act or acts for the employer's benefit 
or on his account. 1 59 : i. 

A principal is a person for whom an agent 
acts. 159: I. 

2. No, the defense was not good. An agent, 
though a minor, can bind his principal. His 
acts are the acts of the principal, and if the prin- 
cipal is competent to contract, the agreement is 
valid. 159:2. 

3. General and Special. A general agent 
is one who is authorized to transact all of his 
principal's business of a particular kind or in a 
certain place. 

A special agent is one appointed for a special 
purpose or to transact a particular piece of busi- 
ness. 159:4-5; 160: 1. 

4. Y cannot recover. X is a gratuitous 
agent, and there being no consideration to sup- 
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port the agreement between X and Y, it cannot 
be enforced. And as the contract cannot be en- 
forced there can be no damages recovered from 
one who breaks it. i6o : 4-5. 

5. The company cannot recover. Since the 
agent is to spend two weeks in each state, the 
contract is not to be performed within one year. 
Therefore under the Statute of Frauds it must 
be in writing to be enforceable. 161 : 2-4. 

6. No. The acceptance of the part payment 
and delivery of a part of the coal constituted a 
ratification of the acts of the agent who had, 
prior to the ratification, exceeded his authority. 
163 : 2-6. 

7. Yes. In the absence of an express agree- 
ment the law implies an agreement to pay what 
the services are reasonably worth, unless the 
circumstances are such that it would naturally 
be inferred that the services were intended to 
be gratuitous. 

There can be no such inference here. 
The amount he can recover will be what the 
services are reasonably worth. 165 : 4. 

8. The agent cannot retain the balance, but 
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the full price for which the agent sold the stock 
can be recovered by the principal. The relation 
between the principal and agent is of a fiduciary 
character, and requires the utmost good faith in 
their dealings. The agent cannot use his au- 
thority to make a profit for himself without his 
principal's consent. 167 : 1-4. 

9. Brown & Company can recover. This 
case brings up the question, Is the Chemical 
National Bank a subagent or is it an additional 
agent of the Merchants Bank.? Under the 
holdings in New York State it is a subagent 
and the Merchants Bank is liable for its acts. 
If the case arose in Iowa and some other states, 
the contrary rule would apply and it would be 
held that the Merchants Bank had the implied 
power to appoint an additional agent, and there- 
fore the Chemical National Bank was the agent 
of Brown & Company and not the Merchants 
Bank. 168 : 5-7 ; 169 : 1-4. 

10. Yes. Y could recover. X was in charge 
of the business and was clothed with apparent 
authority to employ clerks and to make full 
arrangements with them. And the fact that he 
had private instructions unknown to Y to pay 
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no more than Ten Dollars ($io. oo) a week did 
not release the company. 170 : 5-7. 

11. Yes. A can recover. The rule is that 
the principal is liable for the negligence of his 
agent if such negligence is committed in the 
ordinary discharge of his duties. 

Here the motorman is in the ordinary dis- 
charge of his duties, running the car. 172 : 1-2. 

12. Yes. The agent is liable. When an 
agent holds himself out as having authority to 
act for his principal in a certain transaction, 
when in fact he has no such authority, the agent 
is liable to the third party for the damages suf- 
fered. 173:7. 

13. Yes. The termination of the agency was 
implied by the condition. The object of the 
agency having been destroyed, the agency was 
terminated. 175 : 5. 

14. Yes. A could discharge his agent when 
he wished to do so, but he was liable to the 
agent for damages if he discharged him before 
the termination of their agreement. The rela- 
tion between the principal and agent being one 
of confidence, the principal can terminate it at 
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will; but if he terminates it before his agree- 
ment expires, he is liable to the agent for dam- 
ages. 175:2-4. 

15. Yes. The revocation is binding only 
upon those who have notice of it. Any one 
who deals with an agent on the strength of his 
previous authority and without knowledge of 
its termination can hold the principal. 175 : 6. 

16. No. The death of the principal termi- 
nates the agency without notice, and any con- 
tract made by the principal thereafter is not 
binding. 176:4-5. 

17. Yes. The insanity of the principal ter- 
minates the agency, except in cases where he 
has not been judicially declared insane, and 
then he can be held by persons dealing with the 
agent in ignorance of the principal's insanity. 
176 : 6. 
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1 . Bailment is a delivery of some chattel by one 
party to another, to be held according to the 
special purpose of delivery, and to be returned 
or redelivered when that special purpose is 
accomplished. It differs from a sale in that 
the title to the property does not pass in a bail- 
ment. 

The bailor is the owner of the chattel who 
delivers it over, and the bailee is the person 
vested with the temporary custody of the chat- 
tel. 1 80 : 1-4. 

2. Deposit, Mandate, Loan for use, Pledge 
or pawn, and Hiring. 181 : i. 

3. I. Bailment for the benefit of the bailor. 

2. Bailment for the benefit of the bailee. 

3. Bailment for the benefit of both the 

bailor and bailee. 181 : 2. 

4. When the bailment is for the benefit of the 
bailor alone, no benefit accruing to the bailee, he 
is not required to exercise thq gare that is re- 

?4 
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quired of him in cases in which he receives pay 
for his services. In this case therefore it is said 
that he is bound to exercise slight care and the 
bailee is liable only for gross negligence. 181 : 
4-5 ; 182 : 2. 

6. In the case of a bailment for the benefit of 
both parties it is generally said that the bailee 
must exercise ordinary care and that he is liable 
for ordinary negligence. 181 : 6. 

6. The bailment being for the benefit of the 
bailee and no benefit accruing to the bailor, the 
bailee is held to the greatest degree of care or 
diligence and is liable for even slight negligence. 
181 : 6. 

7. Yes, Brown is liable for the value of the 
horse. Having come wrongfully in possession 
of it, he is a tortious bailee and is therefore 
liable absolutely for the property, and if it is in- 
jured even through no fault of his, he is never- 
theless liable. 183 : 1-3. 

8. No. The agreement is without considera- 
tion so cannot be enforced. There was no con- 
sideration for A's promise to take the wheat. 
184 : 2. 
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9. Yes. When a gratuitous bailee receives 
the property and carries out the bailment, he 
is bound to execute it with care and is liable 
for gross negligence. The facts in this case 
would seem to show that A was guilty of gross 
negligence. 184 : 2. 

10. The presumption would be that he was 
a gratuitous bailee as he had frequently done 
such errands before for his neighbor gratui- 
tously. It put him to but little trouble, and 
was not in the usual course of the bailee's 
business. 185 : 1-2. 

11. No. He was a gratuitous bailee, was 
liable only for gross negligence, amd was re- 
quired to exercise only slight care. If he 
cared for the money as he did for his own, it 
was all that could be required of him. 185 : 
4-6; 186 : 1-4. 

12. This is a bailment for the bailee's sole 
benefit and the highest degree of care and 
diligence is required of Nelson. More than 
ordinary care would be exacted of him and 
this would require that the bicycle should be 
locked or left in the care of some one. This 
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was not done, but the wheel was left alone 
and unsecured, and this rendered him liable for 
slight negligence. 188 : 3-7. 

13. Yes. Such expense as might be neces- 
sary to keep and preserve the chattel during the 
bailment was required of the bailee, and the food 
for the horse and the shoeing of him, both of 
which were necessary to keep him in condition 
for the work, did not take the case out of the 
class of gratuitous bailment. 

If the horse had been given to A to use in 
consideration of his food and care, this would be 
a different case and would come under the head 
of mutual benefit bailments. 189 : 6. 

14. No. In a gratuitous bailment, if the 
chattel loaned is injured without even slight 
negligence of the bailee, and it is being used 
within the terms of the bailment, the bailee is 
not liable. 189 : 2-3. 

15. No. If the animal dies a natural death 
while in the bailee's hands, without any fault of 
his, he will not be liable. 189 : 4-5. 

16. I. Hired service about a chattel. 

2. Hired use of a chattel. 

3. Pledge or pawn. 190 : 2r 
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17. It would then be a mutual benefit bail- 
ment, requiring ordinary care on the part of 
Bernard, and he would be liable for loss caused 
by ordinary negligence. 190 : 1-4; 191 : 2-4. 

18. Yes, the livery stable keeper was liable. 
In a mutual benefit bailment the bailee must ex- 
ercise such care as a prudent person exercises 
towards his own property under like circum- 
stances. A reasonably prudent man would not 
leave the door open so that the horse might get 
out as in this case. He did not exercise ordinary 
care. 191 : 2-4 ; 192 : 4-5. 

19. Yes. When the bailee undertakes to per- 
form some work upon a chattel, he must exer- 
cise such skill as a prudent workman of the 
same class would bestow upon it. As B did not 
exercise the skill of a prudent wagon repairer 
he is liable for the damage caused by his incom- 
petency and lack of ordinary care. 192 : 6-8. 

20. In bailments of the class in question 19 it 
is the bailee's duty, after the purposes of the 
bailment have been accomplished, to redeliver 
the chattel to the bailor, and it is the duty of 
the bailor to pay the compensation to the bailee. 
193 : 2. 
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21. The bailee has a lien upon the chattel for 
his services until they are paid. This lien is 
against the particular chattel only, for the 
work bestowed upon it and not upon any 
other chattel, and lasts only while the bailee re- 
tains possession. 193 : 4-7. 

22. No. The cabinet maker has a lien upon 
it for his services and Harris cannot recover it 
until the work is paid for in full. 193 : 4-7. 

23. No. The bailee's lien lasts only while the 
bailee retains possession, and as soon as this is 
surrendered the lien is lost and the bailee can- 
not claim the re-possession of the article. 193 : 
7; 194:1. 

24. Pledge or pawn consists of the loan or 
deposit of a chattel, as security for some debt 
or agreement. 

It differs from a chattel mortgage in that the 
possession of the article is transferred in the 
pledge, while in a chattel mortgage it is gen- 
erally retained by the owner. 194 : 5. 

25. Any kind of personal property may be 
the subject of a pledge. But the thing pledged 
must be in existence. 195 : i. 
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26. When the property pledged is destroyed 
by fire, the pledge is void. IQS : i. 

27. The pledgee must exercise ordinary care 
towards the chattel pledged. 195 : 3- 

28. The pledgee has a right to use the chattel 
pledged if it is of such a nature that it requires 
use; for instance, a horse may be driven for 
exercise. But if the article pledged would be 
the worse for usage, then the pledgee must not 
use it. 195 : 6. 

29. The pledgee may sell the chattel after 
default in payment, and after demand of pay- 
ment by the pledgee, by giving the pledgor 
reasonable notice of the time and place of sale. 
Except in the case of a pawnbroker the sale 
must be by public auction and the chattel must 
be struck off to the highest bidder. 

If the pledged property consists of bills, notes, 
or other negotiable instruments, he can collect 
them when due and apply the proceeds on the 
debt. 

He can also bring an action in the Equity 
Courts to foreclose his claim on the articles 
pledged. 196 : 2-5 ; 197 : i, 
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30. As stated in the above answer, he can 
collect on them, if possible, and apply the pro- 
ceeds on the debt. 196 14-5. 

31. Innkeepers and common carriers are the 
two principal examples of exceptional bailments. 
197 : 2. 

32. An innkeeper, or hotel keeper, is one who 
keeps a house, or inn, for the lodging and en- 
tertainment of travelers. 

He differs from a boarding-house keeper in 
that his is a public calling and he is required by 
law to receive and give accommodations to all 
persons of good behavior who apply and offer 
to pay for their accommodations, unless his 
house is full. A boarding-house keeper can 
refuse or receive such persons as he pleases. 
197:3-4. 

33. Yes, the relation of innkeeper and guest 
exists between the parties. A guest is any 
transient traveler who partakes of the entertain- 
ment of the hotel, and it is not necessary that he 
remain over night. 198 : 4-6. 

34. No. To create the relation of innkeeper 
and guest, the innkeeper must receive pay for 
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the accommodation, and a person who receives 
accommodations free, or who is merely visiting 
the innkeeper, is not a guest of the hotel or 
inn. 198 : 7. 

35. In most of the states the innkeeper is 
liable, as he is held as an insurer of the property 
and baggage of his guests. And he is liable 
absolutely for their safety, unless their loss is 
caused by the negligence of the guests or by act 
of God. 

In other states the courts exempt the landlord 
from liability if he can show that he was in no 
way negligent, and in these states Porter would 
not be liable under the facts in this case. 198 : 
8; 199:1-3. 

36. Yes. The innkeeper is liable for the acts 
of his servants the same as though they were 
his own. 199:4-6. 

37. No. The loss would have occurred by 
reason of what is known as an act of God, and 
the innkeeper would have been relieved of 
liability. 198 : 8. 

38. No. The statutes of nearly all the states 
allow the landlord or innkeeper to limit his 
liability by giving notice that he will not be re- 
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sponsible for the money and valuables of his 
guests unless they are delivered into his special 
custody. 

Porter gave this notice and Hewett was re- 
quired to place his money in the safe as directed 
or he could not hold Porter liable if it was lost. 
199 : 7-8. 

39. Yes. Porter had the right to require 
payment in advance, and in case the guest 
refused he was not bound to receive him. 
2CX): 5. 

40. Yes. In case the guest does not pay in 
advance the innkeeper has a lien upon his 
guest's baggage until the bill is paid. The inn- 
keeper can retain the baggage or property under, 
this lien until the bill is paid. 2CX) : 5-8. 

41. A common carrier is one whose regular 
calling is to transport chattels for all who may 
choose to employ and pay him. 201 : 1-3. 

42. A continuous offer to the public to carry 
and the charge of a compensation for the service. 
201 : 4-5. 

43. Yes. When the carrier does not receive 
his compensation in advance for carrying freight, 
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he has a lien upon the goods for the charges so 
long as the goods are in his hands, and he can 
hold them until the charges are paid. 202 : i. 

44. Yes. Wooster, the consignor, is the per- 
son primarily liable for the freight And the 
carrier can look to him for his pay, regardless 
of what private understandings the consignor 
and consignee may have. 202 : 1-2, 

45. Yes. In the absence of statute, the 
carrier must charge reasonable rates, but he may 
make a lower rate to one shipper than to another. 
So in this case the carrier had a right to make 
the difference in the rates. Statutes now gen- 
erally provide that there must be no discrimina- 
tion in rate. 202 : 3-4 ; 203 : i. 

46. No. This would be imposing an un- 
reasonable and exorbitant rate upon Johnson, 
and being intended to discriminate against him, 
it is contrary to law. 202 : 3-4 ; 203 : i. 

47. Yes. The carrier may refuse to receive 
goods which are not within his means of safe 
conveyance. If his cars were too small to carry 
so large and heavy an article, the carrier was at 
liberty to refuse it. 204 : 1-3. 
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48. Yes. The carrier is not bound to receive 
an article for transportation unless it is in the 
line of his vocation. If the carrier holds him- 
self out as a carrier of passengers only, he need 
not carry freight 204 : 4-5. 

49. The object of the Interstate Commerce 
Law is to regulate the commerce between the 

^ states. It provides that no discrimination shall 
be made between large and small, or constant and 
occasional shippers, and that no charges shall be 
unjust or unreasonable. It also provides that 
proportionate charges shall be made for long and 
short distances, and requb-es that the schedule 
of rates shall be published. 205 : 1-2. 

50. It begins when the goods are delivered to 
him for carriage and accepted by him in the 
capacity of carrier. The delivery should be 
made to the agent or person whose business it 
is to receive freight 205 : 3-4. 

61. The liability of the Common Carrier for 
goods intrusted to him is exceptionally great 
He is held liable as an insurer of the goods 
against all risk of loss or injury except in some 
special cases. 206 : 3. 
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52. Loss arising from : i, Act of God or a 
public enemy ; 2, Act of the shipper ; 3, Act 
of the public authority ; 4, Nature of the goods. 
206:3. 

53. No. The goods having been destroyed 
by an act of God, the carrier was released from 
liability. 206:4; 207:1-2. 

54. Yes. Such a fire is not an act of God, 
unless caused by lightning, and the carrier 
is liable for loss caused by it, unless he ex- 
pressly contracts that he will not be responsible 
for such loss. 207 : 6-7. 

55. Yes. The carrier is liable for loss caused 
by mob or strike, as this is not within the excep- 
tion termed loss by public enemy. 208 : 2. 

56. No. This loss was due to the act of a 
public enemy and excused the carrier. 207 : 8 ; 
208 : I. 

57. No. Because the loss and damage are 
caused by the fault of the consignor. The 
shipper must pack the goods in a careful man- 
ner, and if of a fragile nature, should so 
mark them that the carrier may have notice. 
208 : 3-7. 
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58. No. The loss arose from another one of 
the causes which exempt the carrier from liabil- 
ity, loss arising from the nature of the goods or 
chattel carried. The loss arose from the vicious- 
ness and habits of the cattle themselves. 209 : 
1-3. 

59. No. The carrier may, by special agree- 
ment, stipulate for a lighter degree of responsi- 
bility. He can stipulate that he shall not be 
liable for loss caused by fire, robbery, etc., pro- 
vided the carrier is not himself in fault. 209 : 
6; 210 : 1-2. 

60. Yes. The carrier cannot exempt himself 
from liability for loss due to his own gross 
negligence. Although he may attempt to con- 
tract that he will not be liable for loss for any 
cause, still he will be held to the responsibility 
of a mutual benefit bailee and liable for loss 
caused by his ordinary negligence. 209 : 6. 

61. Yes. The carrier is liable absolutely to 
deliver the goods to the right party. If he 
delivers to the wrong party, no matter how 
cautious and careful he may be, he is liable. 
211 :3-S. 
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62. In New York and other states it is held 
that the carrier is liable as such until the con- 
signee is notified and has had a reasonable time 
to remove the goods from the depot or freight 
house. This being the rule, the company is 
liable in this case. 

Massachusetts and some other states hold 
that the delivery and safe storage of the goods 
in the freight depot relieves the carrier from 
further liability other than as a warehouseman. 
He is then under the rule of a mutual benefit 
bailee and is liable only for ordinary negligence. 
Therefore, in this case, if the fire was not due to 
the negligence of the carrier, he would not be 
liable. 212: 1-4. 

63. No. A public carrier of passengers is 
bound to carry all suitable persons who apply, 
provided they tender their fare and the carrier 
has room for them. 213 : 1-2. 

64. Yes. A carrier of passengers need not 
receive a person who is drunk or disorderly. 
213:3-4. 

65. The carrier is bound to use all reasonable 
precautions for the safety of the passengers. 
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He is not an insurer of their lives and safety, 
but he is held to a high degree of care and is 
liable for even slight negligence. He is held 
to the highest degree of care practicable under 
the circumstances. 213 : 5-6. 

66. Baggage includes such articles of personal 
necessity, convenience, and comfort as travelers 
under the circumstances are wont to take on 
their journeys. The carrier is liable for the 
safety of the baggage as for the carriage of 
freight. 214:2-5. 

67. No. It is liable for his wearing apparel, 
the money that he intended to use on his journey, 
and the dress intended for his wife, but not for 
the presents for friends not members of his 
family. 214:4. 

68. No. A carrier can by special contract, 
brought to the notice of the passenger, make a 
reasonable limitation to his liability for baggage. 
This limitation was reasonable and the company 
would not have been liable for a greater amount. 
215:4-5. 
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1. A partnership is the association of two or 
more persons together for the purpose of carry- 
ing on a business and dividing the profits be- 
tween them. 

A contract between two or more competent per- 
sons for joining together their money, goods, 
labor, and skill, or any or all of them, under an 
understanding that there shall be a communion 
of profit between them, and for the purpose of 
carrying on a legal trade, business, or adventure 
(Kent). 

The object is to better conduct and accom- 
plish an undertaking by joining together the 
skill, labor, and capital of two or more per- 
sons. 221:1-2. 

2. Except in an implied partnership, a part- 
nership is formed by an agreement entered into 
by the parties thereto. 

The partnership agreement must be an exe- 
cuted contract, and may be either oral or written. 
221 :3. 

3. Yes, this oral agreement constitutes ^ a 

IIQ 
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partnership, but it is always advisable to have 
a written agreement, as the terms of the partner- 
ship are then expressly stated and any dispute 
over them is thus avoided. 224 : 3. 

4. In most of the states, no, as it would have 
been an agreement not to be completed within 
one year, and under the statute of frauds not 
binding unless in writing. Virginia and some 
other states expressly declare contracts of part- 
nership not within the statute of frauds, and in 
these states this agreement would be valid. 
224 : 3-5. 

5. When the transactions and relations of the 
parties are such that the law will imply a part- 
nership without regard to whether the parties 
expressly stipulated that they should form a 
partnership or not, there is said to exist an im- 
plied partnership. 225 : i. 

6. (i) Ostensible or Public Partner. One 
who is active and known in the business. He 
participates in the business and is held out to 
the world as a partner. 

(2) Secret Partner. In reality a partner, but 
he conceals the fact from the public and from 
the customers of the partnership. 
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(3) Nominal Partner. Is one who is held 
forth as a partner with his own consent, and is 
liable as a partner as he has given his credit to 
the firm. He may have no interest in the busi- 
ness, and as between himself and the partners 
there may be no partnership relation. 

(4) Silent Partner. One who is an actual 
partner but takes no active part in the business. 
He may or may not be known to the outside 
world as a partner. 

(5) Dormant Partner. One who is both a 
secret and silent partner. He is unknown as a 
partner and is inactive in the business. 225 : 
4-6 ; 226 : 1-5. 

7. Yes. Hicks is a secret partner and as such 
is liable for the debts of the partnership. 225: 
6; 226: I. 

8. Yes. He is a nominal partner and having 
allowed Edwards & Company to extend credit to 
the firm and to think that he is a partner, he is 
liable as such. 226 : 2-3. 

9. Yes. Such an agreement constitutes a 
partnership as to third parties. Having con- 
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tributed to the business and having a share of 
the profits, the law implies a partnership as to 
third parties dealing with the firm. 227 : 2-5 ; 
228 : 1-6. 

10. Such an agreement would not constitute 
them partners, even as to third parties. 
The agreement was merely to make the rent 
contingent upon the profits, and Moore had no 
other or further interest in, and had no control 
of the business. 228 : 3-6 ; 229 : 1-2. 

11. No. Persons have a right to determine 
who shall be associated with them as partners. 
If one partner dies, the partnership is dissolved, 
and no one can come in, in his place, without 
the consent of the others. The person who in- 
herits the interest of a deceased partner has the 
right to demand a settlement of the affairs of 
the company and a payment to him of his 
share, after the debts of the firm are paid. 
229:3-5. 

12. Yes. Each partner had the right to sell 
the whole or part of the partnership property 
included in the regular course of the business. 
The shoes were manufactured for sale, and the 
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sale of them was in the ordinary course of the 
business of the partnership. 229 : 6 ; 230 : i. 

13. Yes. They were manufactured for the 
purpose of sale and it was in the regular 
course of business to sell them. 229: 6; 
230: I. 

14. No. This was a sale of a part of the 
partnership property not ordinarily kept for 
sale and not within the course of the business 
So one partner had no authority to sell without 
the consent of the other. 229 : 6 ; 230 : i. 

15. No. The claim of each partner to the 
partnership capital does not extend to any par- 
ticular article, but to an interest in the whole; 
consisting of a right to share in the proceeds 
after the firm's debts are paid. A had no claim 
to the three wagons any more than B had, and 
could not mortgage or sell them for his individ- 
ual debts. 230 : 2-3. 

16. The goodwill of a firm is the benefit 
arising from the connection and reputation of 
the firm, the fact that the business is estab- 
lished and going, that it has customers, and is 
advertised throughout the section to which it 
looks for trade. 
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It is a part of the business, and a sale of 
the business as a whole is understood to include 
the goodwill. It cannot be separated from the 
business. 230 : 4. 

17. It belongs to X. Trade marks or trade 
names pass with the business when it is sold 
as a whole unlass expressly reserved. They 
can be sold separately, but if no mention is 
made of them when the business is sold, they 
go with it. 230 :4; 231 : 1-2. 

18. Yes. It is the duty of each partner to 
exercise the greatest good faith towards the 
other. Each partner acts as agent for the firm 
in transacting its business, and if he obtains any 
profit for himself in disregard of his trust as 
agent for the partnership, he will be compelled 
to account for it to the other partners. 231 : 3-4. 

19. No. One partner is not entitled to any 
special compensation for services in the part- 
nership unless it is expressly provided for. 
Each partner is supposed to do all that he 
can for the good of the partnership, and the 
mere fact that he does more than the other 
partner gives him no claim for extra work. 
232:5-6; 233:1-2. 
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20. Yes. One partner can bind the firm by 
signing the firm name as maker of a note, if 
it is done in connection with the firm business. 
233 : 3-S. 

21. No. One partner has no right to sign 
the firm name to a note in payment of his in- 
dividual indebtedness. 233 : 3-5. 

22. Yes. A majority of the partners in a co- 
partnership can control the conduct of the firm's 
business, and have power to act in all matters 
within the scope of the partnership's affairs. 
The buying of the stoves was within the scope 
of the hardware business. 233 : 6-y; 234 : i. 

23. No. All of the partners must agree to a 
change in the nature of the business. It is not 
within the scope of a hardware business to con- 
duct a grocery business. 233 : 6-y. 

24. Yes. The partners are all held liable for 
the fraud and false representations of one part- 
ner when they are made in the course of the 
firm business. 236 : 1-2. 

25. Cole could be held. The rule is that 
notice to one partner in the course of the busi- 
ness is notice to all. 236 : 3-5. 
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26. As individuals. The law looks upon a 
partnership as a collection of persons and they 
must be sued in their individual names. 236 : 6. 

27. Page must look to the firm assets first, 
if there are any, while Keeler's individual 
creditors are entitled to have their claims satis- 
fied out of his individual property. But in case 
there are no partnership assets, then Page and 
Keeler's creditors will come in equally for his 
individual property. 236 : 6 ; 237 : 1-3. 

28. Bates can proceed against Keeler's share 
of the partnership assets after the partnership 
debts are paid. But he cannot take Wilder's 
individual property to satisfy the individual 
debts of his partner (Keeler). 236 : 6 ; 237: 1-3. 

29. I. By provision in the articles of co- 

partnership. 

2. By the mutual consent of all the 

partners. 

3. By the act of one or more of the 

partners. 

4. By a change in the partnership. 

5. By the death of a partner. 

6. By a: decree of a Court of Equity. 

7. By bankruptcy. 237:5. 
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30. Yes. When the period for which the 
partnership was formed expires, the partnership 
is dissolved unless continued by the parties, 
which constitutes a new contract. 

Yes, the partners can dissolve the partnership 
at any time by mutual consent. 237 : 6 ; 238 : i. 

81. The result is that the partnership is dis- 
solved by a change in the partnership. 238 : 4; 
239:1- 

32. The death of a partner dissolves the part- 
nership. 240 : 5-6. 

33. Yes. To relieve a retiring partner from 
liability for debts contracted in the future by a 
new firm under the same name, it is necessary 
that firms which have previously dealt with the 
old firm have actual notice of withdrawal. 239 : 
2-3. 

34. No. Having had notice that A had 
retired, Everetts could no longer look to him for 
the debts of the firm. 239 : 2-3. 

85. This was not sufficient. A must show 
that Everetts had actual notice of his retiring 
from the firm. 239 : 2-3. 

36. No. Notice to Everetts was sufficient to 
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release A, no matter how Everetts received it or 
who communicated it to him. 239 : 4. 

37. No. Notice published in the paper is 
sufficient notice of the withdrawal of a partner 
to those who have never dealt with the firm. 
239 • 5-6- 

38. No. An incoming partner is liable for 
all debts of the firm contracted after he comes 
in, but not for any of the old firm's debts, unless 
he expressly agrees, for a consideration, to as- 
sume them. 240 : 3-4. 

39. Yes. A Court of Equity will dissolve a 
partnership even though the term of their part- 
nership agreement has not yet expired, if good 
cause can be shown. Wild speculation, habitual 
intemperance, and such conduct as is bringing 
the business into disrepute, are sufficient causes. 
241 : 1-4. 

40. Yes. Bankruptcy of either partner of the 
firm operates as a dissolution of the partnership. 
242 : 2. 

41. A joint stock company is a form of asso- 
ciation in appearance resembling a corporation, 
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while in reality it is nothing more than a part- 
nership. 242 : 3-7. 

42. Yes. Being but a partnership, the differ- 
ent members were liable as partners, and the 
fact that their by-laws provided that they would 
not be personally liable had no effect 242 : 

5-6. 
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1. A corporation is a collection of individuals 
united by authority of law into one body, under 
a special name, with the capacity of perpetual 
succession and of acting in many respects as an 
individual. 247 : 3. 

2. No. The corporation is separate from the 
persons who compose it. 

The property of the corporation is owned by 
it and not by the members of the corporation, 
and a conveyance of the real property of the 
corjSoration must be made by it and not by the 
members or stockholders who compose it. 247 : 
4; 248:1. 

3. No. Suits by or against a corporation 
must be brought by or against it, in its corpo- 
rate name and not by or against the individuals 
who compose it. Webster should have been 
sued by the Standard Novelty Works. 248 : 2-3. 

4. Public Corporations are such as are cre- 
ated for the purpose of government and the 
management of public affairs. Cities are an 
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illustration of public corporations. Private cor- 
porations are such as are created for private 
purposes and for the management of affairs in 
which the members are interested as private 
parties. Any business corporation is a private 
corporation. 248 : 5-6. 

5. A corporation formed for the pecuniary 
profit of its members has its capital divided into 
parts called shares of stock. Such a corpora- 
tion is called a stock corporation. 

Non-stock corporations are those in which 
there is no stock and the membership depends 
upon the consent of the other* members. 248 : 
6; 249: 1-2. 

6. I. To have continuous succession under a 

special name. 

2. To receive and grant property, enter 

into contracts, and to sue, and be 
sued in the corporate name. 

3. To purchase and hold real property. 

4. To have a common seal. 

5. To make by-laws. 

6. To limit the personal liability of its 

members for the corporate debts to 
the amount invested. 249 : 4. 
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7. Perpetual succession means that the cor- 
poration is not dissolved by the death or with- 
drawal of a member. A member may transfer 
his shares without the consent of his associates, 
and the transferee comes into the corporation as 
a member without in any way changing or 
aflFecting its existence. 250 : i. 

8. The power to hold real estate is common 
to most corporations, but not necessary or es- 
sential to the existence of the corporation. The 
power to use a seal is ordinarily included in the 
privileges of a corporation, but it is not essential, 
as a corporation can contract without a seal. 
250 : 4. 

9. The right to make by-laws is necessary 
unless the charter is sufficiently full to provide 
for all ordinary contingencies. Ordinarily the 
matters of detail are covered by the by-laws, 
while essentials only are put in the charter. 
Every private corporation has the implied power 
to make by-laws. 250 : 5. 

10. They may be created by a special law, 
which creates and gives power to one particular 
company. But a great majority of the corpo- 
rations are formed under a general law, which 



124 CORPORATIONS 

does not of itself create the corporation but 
authorizes a certain number of persons to form 
a corporation by taking certain prescribed steps. 
251 : 2. 

11. No. A corporation has no powers except 
such as are conferred upon it by its charter or 
articles of incorporation. 252 : 3-4. 

12. No. A company chartered to conduct 
a railroad has no power to conduct a boat line. 
This power is not incident and necessary to 
carry on the business for which the corporation 
was chartered. 252 : 3-4. 

13. It has such implied powers as are inci- 
dental to its corporate existence. These powers 
are : to have perpetual succession during the 
life of the corporation, to have a corporate name 
by which to contract, to sue and be sued, to 
purchase and hold real and personal property, 
to have a common seal, and to make by-laws. 
It also has the implied powers that are reason- 
ably necessary for the execution of the powers 
expressly granted, such as to borrow money 
when necessary, etc. 252: 5-7; 253: 1-9. 

14. Yes. A corporation has implied power 
to borrow money when the nature of its business 
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renders it necessary or expedient to do so. 252 : 
6-7. 

16. Yes. A corporation of this kind has im- 
plied power to mortgage real estate owned by 
it. 253:4-5. 

16. No. A corporation has no implied power 
to enter into a contract of partnership. 253 : 
6-8. 

17. Ultra Vires. When a corporation per- 
forms acts which are not within its rights to 
perform, the acts are said to be Ultra Vires. 
254:2-3. 

18. Yes. A corporation like a natural person 
is liable for the frauds and wrongs of its agents 
and servants, committed in the course of their 
employment. 254 : 4-5. 

19. I. By the expiration of its charter. 

2. By the surrender of its charter with 

the consent of the state. 

3. By an act of the Legislature repeal- 

ing its charter. 

4. By the forfeiture of its franchise or 

charter, upon the judgment of a 
proper court. 254:6-9; 255: i. 
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20. As a corporation is an organization formed 
by means of a charter, which is a contract 
between the state and the association, it can be 
dissolved only with the consent of the state. 
But statutes of the state generally provide cer- 
tain formalities, which when complied with, 
dissolution will be granted, if the stockholders 
mutually consent. 255 : 6. 

21. The charter is a contract and the state 
cannot repeal it unless the state expressly 
reserves the right or unless the corporation does 
some acts by which it will forfeit its charter. 

The state causes a charter to be forfeited by 
instituting a suit in the proper court for that 
purpose, the ground for such an action being the 
misuse or nonuse of the corporate powers. 255 : 
4-7; 256: 1-5. 

22. Yes. Combinations with other corpo- 
rations to form an unlawful trust or monopoly is 
sufficient ground for a dissolution of the corpo- 
ration. 256 : 4-5. 

23. Membership in a private Stock Corpora- 
tion is acquired by ownership of one or more 
shares of capital stock. 257: 3-4. 
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24. No. Possession of the certificate of stock 
is not necessary to constitute a person a mem- 
ber of a corporation. It is merely evidence of 
his ownership of the share. 257 : 5 ; 258 : i. 

25. No. He cannot recover. A shareholder 
has no legal right to a share of the profits of a 
corporation until a dividend has been declared, 
but if it is being wrongfully withheld, he may 
bring a suit in an Equity Court to compel the 
corporation to declare a dividend. 258 : 2-3. 

26. No. A stockholder has no legal right 
to the profits until a dividend is declared. 
There were no profits on this stock until July 
I, so A had no claim to this dividend. 258 : 2. 

27. Preferred Stock is that which gives the 
holder rights and privileges that are not en- 
joyed by the holders of the common stock. 
These rights usually consist in a prior claim 
for dividends. 258 : 4. 

28. Shares of stock are transferred by as- 
signment, the assignment being usually written 
on the back of the certificate. 259 : 1-3. 

29. As a general rule the stockholders of a 
corporation are bound by a vote of the majority, 
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provided the act adopted by such majority vote 
is within the powers conferred by the charter- 
260 : 1-4. 

30. Notice of the time and place of the stock- 
holders' meeting must be given to each stock- 
holder unless it is definitely designated by 
the charter or the by-laws. Each stockholder is 
usually entitled to one vote for each share of 
stock held by him. In most cases the right to 
vote by proxy is conferred by statute. 260 : 6. 

31. Yes. When a stockholder is indebted to 
a corporation on his stock and the payment of 
the amount is necessary to pay the creditors, the 
stockholder must contribute the balance on his 
stock. 268 : 3-4. 

32. Yes. The stockholders §tre liable to 
creditors for any part of the capital stock that 
has been unlawfully distributed or paid out, 
either directly or indirectly, leaving creditors 
unpaid. 262 : 2-3. 
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1. Insurance is a contract whereby, for a 
stipulated consideration, one party undertakes to 
compensate the other for loss on a particular 
subject for a specified peril. 265 : 3. 

2. Such an interest in the property insured 
that the fire insured against would directly in- 
jure him. 265 : 5 ; 266 : 1-3. 

3. A, the owner, has an insurable interest as 
a loss by fire would fall directly on him. B, the 
mortgagor, has an insurable interest as a loss 
would lessen the amount of his security. C, 
the lessee, has an insurable interest as the 
fire would deprive him of the occupancy. And 
D, who has the contract to purchase, also has 
an insurable interest as the value of his rights 
under the contract would be affected by the loss. 
226 : 2-5. 

4. No. A did not lose his insurable interest 
in either case. 266 : 4-5. 
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5. The contract of insurance may be either 
oral or written, unless expressly required by 
statute to be written. 

To complete the contract it is required that 
the following terms must be definitely agreed 
upon : the property insured, the risk insured 
against, the rate of premium, and the term of 
duration of the insurance. 267 : 3-5. 

6. Yes. The contract is binding as soon as 
made, although the written policy has not been 
actually delivered, or even issued. 268 : 1-3. 

7. Yes. The contract of insurance is one 
requiring good faith between the parties, and 
the insured is bound to disclose any circum- 
stances which will affect the risk. This was not 
a circumstance of which Emery had knowledge 
or would reasonably have knowledge by the 
exercise of ordinary care. This case is covered 
by the rule that the insured must not withhold 
information which would affect the judgment 
of the insurer. 268 : 4-5. 

8. Yes. A material misrepresentation of 
fact, whether innocent or fraudulent, avoids the 
contract of insurance. 268 : 6 ; 269 : i. 

9. A concealment is the withholding of some 
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fact or circumstance. If of a material fact in- 
quired into by the insurer, it will, if made inten- 
tionally by the insured, avoid the policy. 

A representation is a statement of fact made 
either at the time of, or before entering into, the 
contract of insurance. It relates to the proposed 
venture and upon the good faith of it the con- 
tract is made. 

A material misrepresentation of fact, whether 
innocent or fraudulent, avoids the contract. 

A warranty is a statement of fact or a promise 
of performance relating to the subject of insur- 
ance, inserted in the policy itself or expressly 
made a part of it. If not literally true, or strictly 
complied with, it will avoid the policy. 268 : 4-6; 
269 : 1-3. 

10. The statement in question 8 is a mis- 
representation. 268 : 6 ; 269 : i. 

11. No. If the questions in the application 
are not answered, this does not avoid the policy, 
provided the insurer accepts it and issues the 
policy with the questions in the application un- 
answered. 269 : 4. 

12. Yes. Although the breach of warranty 
may not contribute to or cause the loss, still the 
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policy is avoided. A warranty, if not literally 
true, will avoid the policy. 269 : 2-6. 

13. In New York and several other states 
statutes have been passed prescribing a form of 
fire insurance policy called standard form of 
policy. 270:1. 

14. Yes. Loss by fire includes loss and dam- 
age by water from fire engines used in extin- 
guishing fire in close proximity. 270 : 2-3. 

15. Yes. Loss by fire covers loss by exposure 
or theft of the goods during their removal to a 
place of safety at the time of the fire. 270 : 2-3. 

16. Yes. It covers loss by exposure of the 
goods during their removal to a place of safety 
during a fire. 270 : 2-3. 

17. No. Loss by fire does not include a loss 
caused by fire produced by lightning unless a 
"lightning clause" is inserted in the policy. 
270:4-5. 

18. No. Even when a lightning clause is in- 
serted in a fire insurance policy, stipulating that 
the insurer shall be liable for " fire by lightning," 
the company is not liable for damages arising 
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from the property being shattered by lightning 
without being actually on fire. 270 : 5. 

19. Yes. The company is liable under a fire 
insurance policy when the fire is caused by the 
act of an incendiary. 270 : 6. 

20. Yes. The company is liable under a fire 
insurance policy when the fire is caused by the 
acts of the insured while insane. 270 : 6. 

21. No. If the property insured is moved 
from the location stated in the policy without 
the consent of the insurer, the policy ceases to 
be in effect. 270 : 7 ; 271 : 1-2. 

22. If A takes out a fire insurance policy for 
$1000.00 on a house worth $2000,00^ in case it is 
destroyed by fire he can recover the ji 1000.00. 
As the loss exceeds the amount of the policy he 
can have the full recovery. But if A insures the 
house for JS3000.00, and it is totally destroyed 
which means a loss of JS2000.00, A can recover 
only the amount of the loss, or JS2000.00. 271 : 3. 

23. The Alienation clause provides that in 
case any change takes place in the title of the 
property, except that caused by death of the 
insured, the policy is void. 
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When Levitt sold the property, his insurable 
interest ceased and the policy was void. 272 : 
2-3. 

24. Yes. This clause does not include the 
mortgaging of the property. And the giving of 
the mortgage does not affect the policy of in- 
surance. 272 : 2-3. 

25. No. An insurance policy is not assign- 
able. But if a purchaser of the property has 
the policy assigned to him by the seller and 
indorsed and accepted by the company, this 
constitutes a new contract of insurance and is 
of course valid. 272 : 4-6. 

26. Under the standard form of policy it is 
the duty of the insured immediately after a loss 
to give written notice to the company. The 
damaged goods must then be inventoried and a 
proof of loss, duly sworn to, must be filed within 
sixty days. 274 : 1-3. 

27. Life insurance is an agreement upon the 
part of the insurer to pay a specific sum of 
money upon the death of a certain person. The 
insured is the person upon whose death the 
money is to be paid, and the beneficiary is the 
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person to whom it is payable upon the happen- 
ing of this contingency. 274 : 5. 

28. In life insurance, every person has an in- 
surable interest in his own life and in the life of 
any person upon whom he depends either wholly 
or in part for education or support, also in the 
life of any person who is under a legal obli- 
gation to him for the payment of money. In 
other words, a person has an insurable interest 
in the life of any one whose death would natu- 
rally cause him a pecuniary loss or disadvantage. 
27s : 1-2. 

29. Yes. A man has an insurable interest in 
the life of his wife, his business partner, and his 
debtor, but he has no insurable interest in the 
life of his brother. 275 : 3-4 ; 276 : 1-5. 

80. Yes. If the person taking out the in- 
surance has an insurable interest at the time, 
in the life of the insured, the fact that the in- 
terest ceases does not affect the policy. 276 : 6. 

31. No. It cannot be done unless B consents, 
as B's right in the policy becomes vested as soon 
as the policy is issued. Som^imes the right to 
change the beneficiary is reserved in the policy. 
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If this is done, the beneficiary can be changed 
without his consent. 276 : 7 ; 277 : i. 

32. No. There is nothing to show that the 
concealment was intended to defraud the com- 
pany, and as no answer was given there was no 
misrepresentation or breach of warranty. If the 
company had desired, they could have refused 
to issue the policy until this question was an- 
swered. 277 : 3-4 ; 278 : 3-4. 

33. No. Not being included in the policy it 
was a representation and not a warranty. And 
as it was not a material misrepresentation it 
would not avoid the policy. 277 : 5. 

34. Yes. Being included in the policy it con- 
stitutes a warranty and must be strictly true or 
the policy will be avoided. 277 : 5-6. 

35. Yes. In case the policy contains no 
suicide clause, the company is liable if the in- 
sured commits suicide and a third party is the 
beneficiary. 279 : 4-5. 

36. No. In case the beneficiary is the in- 
sured, his estate cannot recover when he com- 
mits suicide. 279 : 4. 

37. Yes. When the policy stipulates that the 
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company shall not be liable if the party insured 
commits suicide and the insured commits suicide 
while insane, the company is still liable and 
the above exception does not apply. 279 : 6. 

38. No. When the policy contains a clause 
exempting the company from liability when the 
insured commits suicide, whether sane or insane, 
it is void in case he commits suicide in any event. 
279 : 6-'T. 

39. Marine insurance is a contract by which 
the insurer agrees to indemnify the insured 
against certain perils or risks to which his ship, 
cargo, and profits may be exposed during a 
certain trip or during a specified time. 280 : 2. 

Yes. As in other classes of insurance, the 
party procuring the insurance must have an 
insurable interest. 280 : 3-4. 

40. The requirement of good faith in this 
class of insurance is even greater than in the 
other classes, and the concealment of a material 
fact, either innocently or fraudulently, avoids the 
contract. 280 : 5-6. 

41. Yes, it would avoid the policy. A mate- 
rial misrepresentation though innocently made 
avoids the policy. Here the real port of load- 
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ing was concealed and the policy is of no effect. 
280 : 5-6; 281 : 1-3. 

42. The three implied warranties in marine 
insurance are as follows : — 

(i) Seaworthiness; that the ship is seaworthy 
at the time of the commencement of the trip. 

(2) Deviation. This implied warranty is that 
there shall be no voluntary deviation or departure 
from the course fixed by mercantile usage for 
the voyage contemplated by the policy, and 
that there shall be no unreasonable delay in 
starting or making the voyage. 

(3) Legality. That is, the voyage shall be 
legal both in its nature and in the manner in 
which it is prosecuted. 281 : 4-7 ; 282 : 1-4. 

43. An actual total loss occurs when the 
object insured wholly perishes. A constructive 
total loss occurs when the article insured is so 
far damaged or lost that it cannot be reclaimed 
or repaired except at a greater expense than its 
value. 282 : 5-6; 283 : i*-2. 

44. Casualty insurance is an indemnity against 
loss resulting from bodily injury or the destruc- 
tion of certain kinds of property. 



INSURANCE 139 

Accident insurance is an indemnity against 
personal injury by accident. 283 : 4-5. 

45. Yes. Unless an accident policy expressly 
excludes death by poisoning it covers death re- 
sulting from this means. Death in this manner 
is held to be caused by violent means. 284 : 3-4. 

46. Yes. This would have been clearly an 
accident rendering the company liable. 284 : 5. 

47. Employer's Liability insurance is pro- 
tection afforded employers against liability for 
damages for personal injuries to employees, 
caused by the negligence of the employer or his 
servants. 284 : 5-6. 

48. Fidelity or Guaranty insurance is a con- 
tract by which an employer is insured against 
loss by the fraud or dishonesty of his employees. 
285 : 1-2. 

49. Credit insurance protects merchants and 
tradesmen from loss through the insolvency or 
dishonesty of their customers. 285 : 3-4. 

50. Title insurance is a guaranty to the 
owner of real property that his title is clear. 
285 : 5. 
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51. Plate Glass insurance is an indemnity 
against the breakage of plate glass. 286 : i. 

52. Elevator insurance covers the risk in- 
cident to the use of an elevator, including both 
the damage to the elevator itself and to persons 
and property that may be injured by the use 
of it. 286 : 2. 

53. Steam Boiler insurance covers damage 
caused by the explosion of steam boilers, both to 
the boilers themselves and to the surrounding 
property. 286 : 3. 



REAL PROPERTY 

1. Real property includes such things as are 
fixed, permanent, and immovable, comprising 
land and whatever is affixed to and issuing out 
of the land. 290: i. 

2' Yes. Real property includes not only the 
land itself but buildings erected on it. 290 : i. 

3. As a general rule, the owners on each 
side of a stream that is not navigable own to 
the center of the stream. 290 : 5 ; 291 : i. 

4. Yes. The owner of the land has the 
exclusive right to fish, sail, etc., upon water 
over his land. 290 : 3. 

5. Yes. A has the exclusive right to fish in 
that part of the river running through his land. 
290: 3. 

6. In the case of a navigable stream the 
owner of adjoining land has no exclusive right 
to fish in, or use, the river or stream. 290 : 5. 

7. In the case of non-navigable water (ques- 

141 
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tions 4 and s) the ice belongs to the owner 
of the land over which it forms. 

In the case of navigable water (question 6) 
it does not belong to the adjoining owner of 
the land, but to the one first appropriating it. 
291 : 2-4. 

8. Corporeal real property is the land itself, 
and the buildings, trees, minerals) and other 
tangible appurtenances thereto. 

Examples. Land, Houses, Trees. 

Incorporeal real property is an intangible 
right in the land which does not amount to the 
ownership of it. 

The principal illustration is an easement. 

An easement is a right that the owner of one 
tract of land may exercise over the land of 
another. An example is a right of way or the 
right to maintain a watercourse. 291 : 6 ; 292 : 
1-2. 

9. Estate in fee simple is the absolute and 
complete ownership of real property. It is an 
estate which exists for a man during his life 
and if not disposed of by him, descends to his 
heirs. 292 : 4. 

10. The right of eminent domain is the right 
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which the state has to take land for a 
public use, as for a road or railway, upon giv- 
ing to the owner just and adequate compen- 
sation. 292 : 4 ; 293 : 1-2. 

11. Wilson had an estate in fee simple, or 
in fee. The widow received a life estate. 
Johnson held an estate from year to year, or 
was a tenant for a year. 293 : 3-4. 

12. No. The widow could not grant an 
estate to exist beyond her own life, for her own 
estate would terminate then and she could not 
grant a greater estate than she owned. But she 
could grant away all that she had, so she could 
grant an estate in the land to continue as long 
as she lived. 294: i. 

13. Yes. The widow had the right to cut 
timber on the land for use as fuel and for re- 
pairing the buildings. 

But she had no right to cut timber to sell as 
lumber or to use in manufacturing wagons or 
any other article to be sold. 294 : 4-5. 

14. He must not cause or allow any perma- 
nent and material injury to the property that 
would affect the interest of the owner of the 
fee. 
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The one who is entitled to the property after 
the interest of the life tenant terminates has 
the right to have it come to him without being 
impaired or injured. 294 : 6-7. 

15. Yes, she can continue to work any mines 
that have been opened and worked, but she 
cannot open and work mines that have never 
been opened or worked. 295 : 1-2. 

16. These crops are known as Emblements 
and would belong to the estate of the widow. 
29s : 5-6. 

17. Curtesy ; the estate for life which, under 
certain conditions, the husband takes in the 
real estate of his deceased wife. 

Dower ; the interest that a widow has in the 
real estate of her deceased husband. 

Under the common law it was a life interest 
in one third. 

Homestead ; the exemption of certain real 
property from sale for debt, generally the home 
and a certain number of acres of land of a 
given value. 296 : 1-3 ; 297 11-4; 298 : 1-5. 

18. In order for the husband to take an 
estate by curtesy there must be a valid 
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marriage, the wife must die before the husband, 
and a child must have been born of the mar- 
riage which could have inherited the property. 
296 : 2-3. 

19. Her interest would have been a dower 
interest. Under the common law it would 
be a one-third interest in the real estate for her 
life. 297: 1-4. 

20. Yes', the mortgage, being a purchase- 
money mortgage, will come in ahead of the 
dower of the wife and she will take her dower 
interest subject to the mortgage. 297 : 1-2. 

21. In this case the widow would take her 
dower in the whole farm and the mortgage 
would be secondary to her dower interest. In 
such cases it is always the custom to have the 
wife join in the mortgage. 297 : 3-4. 

22. Homestead rights are exemptions of 
certain property from sale for debt. They did 
not exist at common law, but have been enacted 
in many states by statute. The exemption is 
granted to the head of a family. 298 : 2-5. 

23. A has the legal estate, but the equitable 
estate in the land is in B. 299 : i. 

GANO. HANDBOOK — lO 
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24. The chief distinction between joint ten- 
ancies and tenants in common is, that in the case 
of a joint tenant, upon the death of one of the 
joint tenants his interest vests in the survivor or 
survivors, while upon the death of a tenant in 
common his interest passes to his legal repre- 
sentative. 299 : 2. 

25. A Land Contract, and it is required by 
the statute of frauds to be in writing*. 299 : 4 ; 
300-301. 

26. A deed in real property law is a written 
contract, signed, sealed, and delivered, by means 
of which one party conveys real property to 
another. 

The two principal classes of deeds are war- 
ranty and quitclaim. 302 : 1-3 ; 303. 

27. The six requisites of a valid deed of con- 
veyance are : — 

1. Property to be conveyed. 

2. Words of conveyance. 

3. Description of the property. 

4. A writing signed, and in some states 

■sealed by the grantor. 

5. Delivery and acceptance. 
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6. Acknowledgment in some states, wit- 
nesses in others, and in still others 
the instrument must be registered. 
304 : 1. 

28. The granting clause consists of the words 
of transfer and generally contains the words, 
" Do hereby grant, sell, and convey " or " Give, 
grant, sell, and bargain," or like words. This 
clause is necessary to constitute a valid convey- 
ance. 304 : 3-7. 

29. The habendum clause is that part of a 
deed which begins with the words, "To have 
and to hold," and designates the estate which 
is to pass. 305 : 3-4. 

30. B got an absolute estate in fee, as was 
specified by the granting clause. When the 
granting clause and the habendum do not grant 
the same estate, the granting clause prevails. 
305 : 3-4- 

31. No. A date is not strictly necessary to 
the validity of a deed. A deed takes effect from 
the time of delivery, and the presumption is 
that the date of delivery is the date of the in- 
strument. 305 : 8. 
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32. There is no delivery on the part of the 
grantor. To constitute a valid conveyance by 
deed, it must be delivered to the grantee or to 
some one for him. In any event it must pass 
out of the control of the grantor. 306 : 3-4. 

33. Yes. This constituted a " delivery in 
Escrow" and was a sufficient delivery as it 
passed out of the control of the grantor and be- 
yond his power to recall. 306 : 5. 

34. An acknowledgment consists of a certifi- 
cate at the end of the instrument signed by a 
notary public or other officer authorized to take 
it, setting forth the fact that the grantor came 
before him and declared the deed to be genuine 
and that it was his own voluntary act. 307 : 4-5. 

35. Yes. As between the parties to it a deed 
is valid and binding. 

No. A deed is of no effect as to third parties 
who had no notice of it and acquired right to 
the land after it was given. To illustrate, if A 
deeds to B a certain tract of land, the deed is 
valid against A if B never records it. But if, 
after deeding it to B, A should mortgage it to 
C, which mortgage is recorded, B not having 
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recorded his deed, then C's mortgage would be 
valid as against B and his deed. 307 : 7. 

36. The covenant of seizin is a covenant that 
the grantor has possession of the property 
granted and has a right to convey it. The cov- 
enant is broken when the grantor is not the sole 
owner, or when the property is in the adverse 
possession of another, or when the land de- 
scribed does not exist, or when there is a defi- 
ciency in the amount of land conveyed. 308 : 
2-5. 

37. The covenant of quiet enjoyment is to 
the effect that the grantee and his heirs and 
assigns shall not be legally disturbed in their 
quiet and peaceable possession of the premises. 
309 : 1-2. 

38. No. The covenant of quiet enjoyment 
was not broken. This covenant is that the 
grantee shall not be rightfully disturbed, and 
not that he shall not be disturbed at all. As 
his possession was not disturbed by one having 
a valid claim, the covenant was not broken. 

But on the other hand had C had a valid claim 
and had he succeeded in ousting B, be would 
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then have had a claim against A for breach of 
the covenant of quiet enjoyment. 309 : 1-2. 

39. The covenant against incumbrances is 
a warranty that there are no outstanding rights 
in third parties to the land conveyed. 309 : 

3-6. 

40. Yes. The covenant against incumbrances 
would have been broken if there had been either 
unpaid taxes or judgments outstanding which 
were a lien against it. 309 : 3-6. 

41. A covenant of further assurance is an 
agreement by the grantor to perform any acts 
that may be necessary to perfect the grantee's 
title, including the execution of such further in- 
struments as may be required for this purpose. 
310: 1-2. 

42. The covenant of warranty of title is an 
assurance by the grantor that the grantee shall 
not be evicted from part or all of the premises 
by reason of a superior title in any one else. 
310:3-4. 

43. Yes. The building was a part of the 
premises, so far as B was concerned, and the 
taking of it under a claim superior to B*s con- 
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stituted a breach of the warranty of title. 310 : 
3-4. 

44. No. The quitclaim deed does not contain 
any of the covenants of a warranty deed, and 
purports to grant only what interest the grantor 
has, if any. 310: 5-6. 

45. The quitclaim deed sometimes contains 
the covenant against the grantor. In this the 
grantor covenants that he has not himself done 
or permitted to be done anything that would in- 
juriously affect the title to the premises. 310: 7. 

46. A mortgage is a conveyance of land as 
security for a debt or some other obligation, sub- 
ject to the condition that upon the payment of 
the debt or the performance of the obligation 
the conveyance becomes void. 313 : 2. 

47. Under the common law the mortgage was 
strictly a conveyance, and the mortgagee held 
the legal title to the property. 312 : 3. 

48. In some of the states the common-law 
theory of mortgages is still held, but now in 
most of the states the mortgage is looked upon 
as a lien upon the mortgaged premises and the 
mortgagor is the legal owner of the property 
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subject to the lien of the mortgage. 312 : 3-4; 
313:1. 

49. The defeasance clause in the mortgage 
usually begins with the words "Provided Al- 
ways." This clause makes the instrument a 
mortgage and shows that the conveyance is 
made to secure the payment of a debt. 313 : 7. 

60. I. A covenant giving the mortgagee 
the right to foreclose the mortgage 
upon default in the payment of 
any part of the principal as agreed. 

2. An insurance clause which compels 

the mortgagor to keep the buildings 
on the mortgaged property insured 
for the benefit of the mortgagee. 

3. An interest, tax, and assessments 

clause which compels the mort- 
gagor to pay the interest, taxes, 
and assessments levied against the 
property, and in case of default for 
a given number of days gives the 
mortgagee the right to consider the 
whole amount due. 

These covenants are not essential to the va- 
lidity of a mortgage. 316: 1-3. 
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51. The note or bond represents the debt and 
is given so that the mortgagee has the personal 
obligation of the mortgagor as well as the 
security of the lien on the land. If the land 
does not sell for enough to pay the bond or 
note, a deficiency judgment can then be taken 
against the mortgagor, and if he has any prop- 
erty, this can be sold to satisfy the judgment. 
316:4. 

52. Yes. The mortgagee can assign his in- 
terest in a mortgage, but it cannot be assigned 
orally. It can be assigned only in writing under 
seal. 316:5; 318: 1-2; 319. 

53. The mortgagee can foreclose the mort- 
gage, that is, bring an action in the courts from 
which a judgment may be obtained decreeing 
that the property be sold and the proceeds ap- 
plied towards the payment of the mortgage 
debt. 318:3. 

64. Yes. An unrecorded mortgage is valid 
as between the original parties, but not as to 
persons who have acquired interests subsequent 
to the mortgage and in ignorance of it. 318 : 4. 

55. The mortgagor may place a second or 
even more mortgages on the same piece of 



154 REAL PROPERTY 

property. The mortgages take priority accord- 
ing to their date. The second gets nothing 
until the first is paid, etc. 321 : i. 

56. Yes. It is required to be in writing by 
the statute of frauds. Leases for one year or 
less can generally be made orally. 321 : 4-5. 

67. Yes. Having originally rented the house 
for a year, he held over for the second and suc- 
ceeding year as a tenant from year to year. As 
he staid over the year he can hold the house for 
the full year and the owner can hold him for the 
rent for a like period. 322 : 3-4. 

58. The two implied covenants on the part of 
the lessor are, quiet enjoyment and payment of 
taxes; that is, the landlord agrees that the 
tenant shall not be evicted by some one having 
a paramount title, and also that the landlord will 
pay all taxes assessed against the premises dur- 
ing the term. 324 : 2-4. 

59. There is no implied covenant on the part 
of the lessor that the premises are in a tenant- 
able condition. 

On the part of the lessee there is an implied 
covenant to pay rent. If no sum is specified 
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in the lease as rent, the tenant must pay a 
reasonable rental unless it appears that it was 
the intention of the parties that he should not 
pay rent. 324 : 4-7. 

60. There is no covenant implied on the part 
of the lessor or landlord to repair. 243 : 4-7. 

61. Yes, there is an implied covenant on the 
lessee or tenant to repair ; that is, he must keep 
the premises " wind and water tight " during the 
term of the lease. 325 : 1-3. 

62. No, only to keep it "wind and water 
tight"; that is, to keep the roof from leaking 
and the siding, doors, and windows in ordinary 
repair. 325 : 1-3. 

63. No. A tenant is stopped from denying 
his landlord's title ; that is, a tenant cannot claim 
that the premises do not belong to his land- 
lord. 325 : 4-6. 

64. The crops belong to B. A tenant is en- 
titled to the emblements when his estate is cut 
off by some contingency without his fault. 325 : 

7-8. 

66. Yes, a tenant can sublet or assign bis 
lease without the consent of the landlord unless 
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there is an express covenant in the lease prohib- 
iting it. 326 : 2. 

66. This constitutes a subletting, as it is the 
granting of a right inferior to that held by the 
original lessee. 326 : 2. 

67. No. In the case of a sublease the sub- 
tenant is not liable for rent to the original lessor, 
but only to the original lessee. 326 : 4-5. 

68. In this case it would have constituted an 
assignment of the lease to Boland, as the interest 
granted to him is Emery's whole interest in the 
premises, upon the same terms as those under 
which Emery held. 326 : 6. 

69. Yes. In the case of the assignment of 
the rights under a lease, the original landlord 
can look to either the original lessee or to the 
assignee of the lease for the rent. 326 : 6 ; 
327:1. 

70. The landlord can evict the tenant at the 
expiration of his term by instituting certain 
proceedings for that purpose. In many of the 
states the procedure is termed ** Summary Pro- 
ceedings." 

The procedure differs in the different states, 
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but in a general way the lajidlord obtains a pro- 
cess from a court which is served upon the 
tenant, and if it is found by the court when the 
case comes up for a hearing that the landlord is 
entitled to possession, the court empowers one 
of its officers to evict the tenant from the prem- 
ises. 327 : 2. 

71. When the tenancy is from year to year, it 
can be terminated only by notice given at least 
a certain time before the expiration of the term. 
By the common law, six months' notice before 
the expiration of the year was required. Statutes 
in some of the states have shortened the time 
that is required. 327 : 3-5. 
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1. Courts are established for the purpose of 
enforcing the laws and determining the applica- 
tion of these different laws to the controversies 
brought before them. 332 : i. 

2. The jurisdiction of a court is defined 
as the power to hear and determine a cause. 
332 : 2. 

3. The decision of a court not having juris- 
diction of a question is of no effect and may be 
set aside at any time. 332 : 2. 

4. Jurisdiction of the subject matter and ju- 
risdiction of the person are the two different 
classes into which the jurisdiction of a court 
may be divided. 

Jurisdiction of the subject matter means the 
power of the court regarding the subject or 
thing in dispute. 

Jurisdiction of the person or party against whom 
an action or cause is brought, means that this 
person must be within the state or place over 
158 
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which the particular court has jurisdiction and 
that the person must be brought before the court 
in a proper way. 332 : 3 ; 333 : i. 

5. Courts of Original Jurisdiction. 
Courts of Appellate Jurisdiction. 

Courts of both Original and Appellate Juris- 
diction. 
Courts of Record. 
Courts not of Record. 

Civil Courts j ^f"^! 

[ Equity. 

Criminal Courts. 

Courts of General Jurisdiction. 

Courts of Limited or Special Jurisdiction. 

333:2. 

6. A Court of Original Jurisdiction is a court 
that has authority to hear and determine ques- 
tions when they are first presented for judicial 
determination or decision. 

A Court of Appellate Jurisdiction has no 
power to hear a case when it first arises. It can 
only review the decisions of a lower court when 
such decision is brought before it for determina- 
tion. 333 : 3-4. 

7. Courts of Record are those that are re- 
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quired by law to keep a record of their pro- 
ceedings for future reference. 

Courts not of Record have no records of their 
proceedings preserved. 334 : i. 

8. Civil Courts hear cases in which the rights 
and liabilities of individuals towards each other 
are in dispute. 

Criminal Courts are those which administer 
criminal law and hear and determine criminal 
actions. Criminal actions have for their purpose 
the protection of the community against those 
whose acts would endanger it. 

Common law courts administer common law, 
while equity or chancery courts hear equity 
cases, which grant special or extraordinary relief, 
while the common law courts grant only money 
damages. 334^2-3; 9:1. 

« 

9. Courts of General Jurisdiction are those 

in which it is assumed, unless the contrary is 
shown, that they have jurisdiction to hear the 
cases before them. 

In a court of special jurisdiction, the jurisdic- 
tion of the court over the case in question is not 
presumed, but must be especially set out in the 
pleading. 334 : 4. 
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10. The Constitution of the United States 
provides that all judicial powers shall be vested 
in a Supreme Court, and such inferior courts 
as Congress shall from time to time establish. 
So the Supreme Court is established by the Con- 
stitution, and the other United States Courts by 
Congress. 

They have jurisdiction only in those cases in 
which it is expressly conferred upon them by 
the Constitution. This jurisdiction extends to all 
cases arising under the United States Constitu- 
tion, the laws of the United States and treaties 
made under their authority, and all cases affect- 
ing ambassadors, public ministers, and consuls ; 
to all cases of admiralty and marine law, which 
includes all things done upon and relating to 
the seas, and all transactions in connection with 
commerce and navigation, and to damages for 
injuries upon the high seas and the navigable 
lakes and rivers of the United States. They 
also have jurisdiction of controversies in which 
the United States is a party, and of cases be- 
tween two or more states, between a state and 
citizens of another state, between citizens of dif- 
ferent states, between citizens of the same state 
claiming land under the grant of a different 
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State, and between a state or its citizens and 
foreign states, citizens, or subjects. 334 : 5 ; 
335:1. 

11. District Court. Each district comprises 
one state or less. It has jurisdiction of all 
crimes coming under the authority of the United 
States except those punishable with death, all 
actions arising under the postal or bankruptcy 
law, and all admiralty and marine questions. 

Circuit Court The United States is divided 
into nine Circuits. It has jurisdiction in all 
equity and common law cases when the amount 
in dispute exceeds $2CXX).oo and the question 
arises under the United States Constitution, laws, 
and treaties. It also has jurisdiction over all dis- 
putes in which the United States is a party and 
all controversies between citizens of different 
states ; also all disputes between citizens of the 
same state on a claim for land granted by a 
different state and the amount involved exceeds 
$2000.00; also over all crimes coming within the 
jurisdiction of the United States, and of all 
patent and copyright ca^es and all questions 
concerning Indian lands. 

Circuit Court of App,eals has appellate juris- 
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diction only and hears appeals from both the 
District and Circuit Courts. 

Supreme Court has both original and appel- 
late jurisdiction. Its original jurisdiction ex- 
tends over all proceedings brought against 
ambassadors, public ministers, consuls and their 
families, and over the controversies of a civil 
nature in which a state is a party. It has appel- 
late jurisdiction to hear appeals from the district 
or circuit court when the jurisdiction of the court 
is in question, in cases of a conviction of a capi- 
tal crime, cases involving the construction or 
application of the United States Constitution, 
also cases involving the constitutionality or va- 
lidity of United States law or treaties, and some 
other cases. 335 : 2-3 ; 336 : 1-5 ; 337 : 1-6. 

12. The Justice Court is the lowest State 
Court and is presided over by a Justice of the 
Peace. In New York State this is a town office 
and the justice is elected by the people for four 
years. In the larger cities it is divided into two 
branches, one hearing the Civil cases and 
known as the Municipal or City Court, and the 
other dealing with the Criminal cases and known 
as the Police or Magistrate's Court. 
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The Justice Court has jurisdiction over minor 
civil cases and petty offenses. 

In civil cases it has jurisdiction when the 
amount involved does not exceed ;^200.oo. 

In criminal cases it has exclusive jurisdiction 
of certain prescribed misdemeanors, such as 
petit larceny, assault in the third degree, etc. 
338 : 2-4. 

13. The County Court is next in importance. 
Its jurisdiction is limited to the county. It is 
a court of record, having jurisdiction of both 
civil and criminal cases, and having both original 
and appellate jurisdiction. Its jurisdiction is 
special or limited, being confined exclusively to 
those cases conferred upon it. 

It has jurisdiction in civil matters, to foreclose 
a lien, or mortgage, on real property not exceed- 
ing $1000.00 in value, when the realty is within 
the county. 

It has jurisdiction in an action in which a 
judgment for a sum of money only is demanded, 
the amount not exceeding $2000.00 and the de- 
fendant or defendants residing within the county. 

It has jurisdiction of the care and custody of 
the property of incompetent persons, such as 
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lunatics, drunkards, etc. In criminal cases it has 
jurisdiction over all crimes committed within 
the county and not punishable with death, ex- 
cepting those over which the Justice Court has 
exclusive jurisdiction. 339:2-4. 

14. Surrogate Court, in some states known 
as the Probate Court, deals with the settlement 
of estates of deceased persons, the probating of 
wills, and the protection of minor children, also 
with all matters pertaining to the disposition of 
the property of deceased persons. 339 : 5. 

15. The Circuit or Supreme Court is a court 
of original jurisdiction. 

It is a court of record and of general jurisdic- 
tion. It has jurisdiction of both civil and crimi- 
nal cases of every description, excepting those 
over which the Justice Court, the County Court, 
and the Surrogate Court have exclusive juris- 
diction. 339 : 6. 

16. The branches of the Supreme Court in 
the state of New York are : — 

Trial Term, which convenes for the purpose 
of trying both civil and criminal cases. It may 
convene with or without a jury. 
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Equity term, which convenes for the purpose 
of trying equity cases, and convenes without a 
jury. 

Special Term. In special term one judge 
sits without a jury for the purpose of hearing 
arguments and granting motions having princi- 
pally to do with the practice of the court. 

Appellate Division. This court is composed 
of five or seven judges in each department. It 
has appellate jurisdiction to hear appeals of 
both criminal and civil cases from the County, 
Surrogate, and Supreme Courts. 340 : 1-4. 

17. The highest court in the state of New 
York is known as the Court of Appeals. In 
some other states it is known as the Supreme 
Court. 

It has appellate jurisdiction exclusively in 
New York State, and hears appeals from the 
appellate division of the Supreme Court 

Only the more important cases can be taken 
before it. It reviews only questions of law ex- 
cept in cases in which the judgment is death, 
and in these cases it reviews questions of fact 
340 : 5-6. 

18. The Court of Claims has been established 
to meet the demand arising frpr?! the fact that 
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the state is supreme and cannot be sued by its 
citizens. This court convenes to hear these 
claims which the citizens have against the state, 
and determines what compensation or recom- 
pense the state should make, if any. 340 : 7. 

19. A referee is a person appointed by the 
court to hear the evidence in a case and report 
thereon to the court. It is customary for the 
court to grant a reference when the case re- 
quires the examination of a long account, and 
in some cases upon the consent of the parties 
or in the discretion of the judge. 341 : 1-2. 
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1. An action is the legal and formal demand 
of one's rights, made upon another person or 
party and insisted upon in a court of justice. 
342 : 2. 

2. It is necessary always that there be at 
least two parties to an action. 342 : 3. 

3. Plaintiff and defendant. The party who 
brings the action is the plaintiff, and the party 
against whom it is brought is the defendant. 
342 : 3. 

4. The summons is the notice which is served 
upon the defendant on the beginning of an 
action. 

It must be served personally upon the defend- 
ant either by a sheriff or constable or by a 
person of suitable age. 

In a few special cases when the defendant is 
not within the jurisdiction of the court, or cannot 
be found, the law provides a method of serving 
168 
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by advertising in a newspaper. 342 : 4-5 ; 343 : 
1-2. 

5- The pleadings in an action are the formal 
allegations of the parties by which both plain- 
tiff and defendant present to the court and to 
each other their respective versions of the ques- 
tion in dispute. 343 : 3. 

6. The complaint is the first pleading served 
by the plaintiff. It consists of a statement of 
the cause of action, which the plaintiff sets forth 
as his reason for seeking the aid of the court 
against the defendant. 343 : 4. 

7. The first pleading served by the defendant 
is commonly an answer, though it may be a 
demurrer. The answer is a statement in a con- 
cise form of the defendant's defense to the 
matters set up in the complaint. 343 : 4 ; 344 : 
1-2. 

8. A reply is the answer of the plaintiff to 
some new facts brought up by the defendant in 
his answer, which the plaintiff considers it 
necessary to deny or explain. 344 : 3. 

9. The demurrer is the pleading served by 
the defendant when he does not consider that 
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the facts set up in the plaintiff's complaint, even 
if true, constitute a sufficient case in law against 
him, and therefore do not require a defense. 

The demurrer in effect says, admitting that 
all that the plaintiff says in his complaint is 
true, still he is not entitled to recover. 344 : 4. 

10. If the demurrer is sustained, the plaintiff 
must correct or amend his complaint or he fails 
in his action. 344 : 4. 

11. If the defendant's demurrer is overruled, 
he must then answer the plaintiff's complaint or 
judgment will be rendered against him. 344 : 4. 

12. The trial is held before the court, con- 
sisting of the judge alone in some cases and in 
others, of a judge and jury. A jury is a body 
of men, usually twelve, who are brought to- 
gether to hear a case and sworn to decide it 
according to the evidence brought before them. 
345 : I. 

13. A question of law is tried before the 
judge without a jury. 345 : 2. 

14. A question of fact is generally tried be- 
fore a jury, the judge presiding over the case, 
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although in some cases questions of fact are 
tried before the judge without a jury. 345 : 2. 

15. Every criminal case may be tried before 
a jury if the defendant demands a jury trial, 
and all of the more serious criminal offenses 
are tried before a jury. 

An equity case is generally tried before a 
judge without a jury. 345 : 2. 

16. Witnesses are the persons who give testi- 
mony upon the trial of a case. They are sworn 
to tell the truth, and are the persons who are 
supposed to have a knowledge of the facts in 
the case. 34S : 3. 

17. The subpoena is an order of the court 
commanding certain persons to appear as wit- 
nesses in the case, at a certain time. 

Its purpose is to compel the attendance of 
witnesses at the trial of an action. 345 : 4. 

18. A deposition is the testimony of a witness, 
taken outside of the jurisdiction of the court 
before a notary public or other officer and re- 
turned to the court. This is allowed by statute 
when the witness is outside of the jurisdiction 
of the court and cannot be brought before it by 
subpoena. 346 : i. 
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19. A lawyer is an officer of the court, who 
prepares the pleadings for his side of the case, 
presents the case to the court, and questions 
the witnesses. 346 : 2. 

20. After the jury has heard the witnesses 
for both sides and weighed the evidence, it ren- 
ders a decision, which decision is called the 
verdict. This verdict can be rendered only in 
case the jurors all agree. 

The judgment is the official decision of the 
judge as to the respective rights of the parties 
heard, upon the verdict rendered by the jury. 
346 : 3-4. 

21. In case the party against whom damages 
are awarded does not voluntarily pay them, the 
court issues an order called an execution, com- 
manding one of its officers, usually a sheriff or 
constable, to collect the amount named as dam- 
ages, and if not paid, to take sufficient property 
of the person against whom the judgment is 
rendered, sell it, and apply the proceeds upon 
the judgment. 

The taking of the property under the author- 
ity of the execution is called a levy. After 
being levied upon, it is advertised by the officer 
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and sold to the highest bidder. 346 : 5 ; 
347 : I. 

22. Exemptions are certain articles which are 
not subject to levy and sale under execution. 

They ordinarily consist of clothing and house- 
hold articles. 347 : 2. 

23. After judgment has been given, the un- 
successful party may within a certain time move 
for a new trial, either for the reason that he has 
discovered some new evidence, or because of 
some error of the judge in the first trial. 347 : 3. 

24. When one of the parties is dissatisfied 
with the judgment of the court, he may appeal 
to a higher court. The appeal is generally 
taken on questions of law. The court to which 
the appeal is taken, or the appellate court, hears 
the argutnents of the lawyers on each side, and 
then affirms the decision of the lower court, or 
modifies it, or sends the case back for a new 
trial. 347 : 4-5. 

25. When the officer to whom the execution 
is given fails to find anything with which to 
satisfy it, he returns it with a certificate that it 
is unsatisfied. The party who obtained the 
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judgment then obtains an order from the judge 
to examine the judgment debtor in reference to 
his property. This order requires the judgment 
debtor to appear before a referee and answer all 
questions which may be asked him in reference 
to his property. The referee reports the evi- 
dence to the judge granting the order, and if 
any property is found, it is ordered to be turned 
over to the proper officer and' applied on the 
execution. These proceedings to examine the 
judgment debtor are called, in New York State, 
** Supplementary Proceedings.*' 348 : 2. 

26. A replevin action is an action brought to 
recover the possession of certain articles of 
personal property which have been wrongfully 
taken, or, if rightfully taken, are being wrong- 
fully withheld. 348 : 3. 

27. A writ of attachment is an order to the 
sheriff or other officer to seize certain property 
of the defendants and hold it as security for 
any judgment which may be obtained in an 
action. It is generally used agamst absconding, 
concealed, or fraudulent debtors. It is used 
also when the defendant is not within the state 
but the goods attached are. 348 : 4. 
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28. Garnishment is a proceeding by which a 
person owing money to the defendant is ordered 
to pay the money, or a certain part of it, to the 
court or an officer, to be applied on the judg- 
ment. This remedy is often invoked when the 
party owes wages to the defendant. 348 : 5. 
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